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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. This docket concerns the complaint by Aspenglow Properties, LLC (Aspenglow or Complainant) against Public Service Company of Colorado (Public Service or Respondent).  Aspenglow filed its complaint on October 28, 2010 alleging that Public Service had improperly billed him in association with electric and natural gas service of a tenant.

2. During the Commission’s weekly meeting held November 3, 2010, the Commission referred this matter to an administrative law judge (ALJ) for disposition.

3. On November 9, 2010, the Commission issued its Order to Satisfy or Answer, addressed to Respondent.  On that same day, the Commission set the hearing in this docket for January 4, 2011.  See Order Setting Hearing and Notice of Hearing.  

4. On November 24, 2010, Public Service filed its Answer.

5. At the scheduled time and place, the matter was called for hearing.  During the course of the hearing, testimony was received from Mr. Douglas McKay on behalf of Complainant and Ms. Tina Brusca on behalf of Public Service.  Exhibits 1 through 19 were identified, offered, and admitted into evidence.  

6. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

7. Public Service is a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S. Ms. Brusca is a Customer Advocate Analyst at Public Service. She has had prior dealings with Mr. McKay regarding rental properties.

8. Mr. McKay is one of the two owners of Aspenglow.

9. Aspenglow owned a rental property located at 6380 South Boston Street, Unit 1177, Englewood, Colorado 80111. The subject property is in a multiunit complex managed by others and was sold as of October 14, 2010.

10. Mr. McKay testified that Public Service requested him to enter into an “automatic turn on option” (ATO) for his rental properties. His understands that this agreement permits continuity of service after a tenant vacates the property and that Public Service will notify the property owner when the tenant requests termination of utility service.

11. Mr. McKay testified that he completed the agreement, elected the ATO option for the subject property, and returned it to Public Service.  

12. Aspenglow entered into a tenancy for the subject property pursuant to a lease agreement. Hearing Exhibit 2.  A property manager representative prepared the original lease that was subsequently executed by Aspenglow and the tenant on or about July 2, 2009.

13. During November 2009, the tenant notified Public Service that they wished to discontinue utility service. Despite such notification to Public Service, the tenant continued occupancy until January 2010.  Mr. McKay maintains that he received no notice from Public Service, by phone or mail, that service was transferred to Aspenglow.

14. Aspenglow is also involved with other rental properties for which Mr. McKay has entered into ATO option agreements.  However, there is no evidence as to when such agreement was entered into.  Through the course of dealing, he has been properly notified when tenants vacated another property located at 1723 Julian Street, Denver, Colorado. Hearing Exhibit 4.

15. Hearing Exhibit 6 is a two-page-numbered document identified as “Form BVRPA03082005.”  However, upon closer inspection, Hearing Exhibit 6 comprises two independent agreements.  Page 1 is the “Billing of Vacant Rental Property Agreement.”  Page 2 is the “Properties Included in the Billing of Vacant Rental Property Agreement.”  Each page requires the signature of the landlord.

16. The Billing of Vacant Rental Property Agreement, page 1, Exhibit 6, identifies the landlord, management company, and billing address.  The two alternatives available to the landlord are described, but no provision for election among those options is part of the agreement.  Finally, by entering into the agreement, the landlord is “subject to rules and regulations as specified in the Billing of Vacant Rental Property Agreement.”  Hearing Exhibit 6, page 1.

17. The Properties Included in the Billing of Vacant Rental Property Agreement is where the landlord elects the option of its choice, on a property by property basis, for scheduled properties.  

18. Hearing Exhibit 6 contemplates the independence of the two agreements.  The first paragraph of the Properties Included in the Billing of Vacant Rental Property Agreement explicitly requires “this page” be submitted to the Company “with the completed Billing of Vacant Rental Property Agreement.”  It is only in the agreement, where the landlord undertakes obligations.
19. Additionally, the agreement is where the customer agrees to be subject to the rules and regulations of such agreement.  Inferring meaning therefrom, there is no such undertaking in the schedule of properties to be included in the agreement.

20. Hearing Exhibit 7 is a copy of a two-page facsimile transmission from Mr. McKay to Public Service, dated March 28, 2008.  The first page is a cover sheet regarding “BILLING AGREEMENT.”  The second page of the facsimile is the Properties Included in the Billing of Vacant Rental Property Agreement.

21. On November 11, 2009, the tenant notified Public Service of the desire to discontinue utility service effective November 13, 2009.  After the billing was finalized, Public Service transferred billing to Aspenglow.  Public Service mailed correspondence to Mr. McKay at the rental property address notifying him of the transfer. Thereafter, monthly statements were sent to the rental property address. 

22. After Aspenglow’s account became delinquent, phone calls were placed to Mr. McKay’s cellular telephone regarding balances due on the account.

23. In October 2010, monthly billing statements began being mailed to Mr. McKay's Cody Street address. See Exhibit 10.

24. Hearing Exhibits 12 and 8 are computerized templates utilized to generate correspondence to Mr. McKay. Although a copy of the actual correspondence was not presented at hearing, Hearing Exhibits 9 and 13 were generated utilizing those templates at or near the time of the hearing, to approximate the original correspondence.
 

25. Public Service’s Colo. PUC No. 7 Electric provides:

Where rental properties are concerned, the Company will not charge landlords or property owners for electric service during a period of vacancy, unless the landlord or property owner has become the Company’s customer of record as described immediately below. During a period of vacancy in rental properties, the landlord or property owner may contact the Company verbally or in writing to have electric service transferred to his/her name. Upon application by the landlord or property owner to transfer service into his/her name, the landlord or property owner becomes the customer of record and service will be provided in the name of the Landlord or property owner. The Company reserves the option to discontinue service in accordance with the Discontinuance of Service By Company section of these Rules and Regulations in the event the landlord or property owner does not elect to transfer service during a period of vacancy. In the event that the Company has on file a signed Billing of Vacant Rental Property Agreement for the landlord or property owner at the time of the landlord’s or property owner’s request to transfer service from the prior customer of record to 

the landlord or property owner, the Company will not charge for the transfer of service fee as shown on the Schedule of Charges for Rendering Service.

Colo. PUC No. 7 Electric, Second Revised Sheet No. R9

26. Public Service’s Colo. PUC No. 6 Gas provides:

Where rental properties are concerned, the Company will not charge landlords or property owners for natural gas service during a period of vacancy, unless the landlord or property owner has become the Company’s customer of record as described immediately below. During a period of vacancy in rental properties, the landlord or property owner may contact the Company verbally or in writing to have natural gas service transferred to his/her name. Upon application by the landlord or property owner to transfer service into his/her name, the landlord or property owner becomes the customer of record and service will be provided in the name of the landlord or property owner. The Company reserves the option to discontinue service in accordance with the Discontinuance of Service By Company section of these Rules and Regulations in the event the landlord or property owner does not elect to transfer service during a period of vacancy. In the event that the Company has on file a signed Billing of Vacant Rental Property Agreement for the landlord or property owner at the time of the landlord’s or property owner’s request to transfer service from the prior customer of record to the landlord or property owner, the Company will not charge for the transfer of service fee as shown on the Schedule of Charges for Rendering Service.

Colo. PUC No. 6 Gas, Third Revised Sheet No. R7

27. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS AND CONCLUSIONS
28. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7), C.R.S.  As to claims in the Complaint, Complainant is the proponent of the order because it commenced the proceeding and is the proponent of the order as to the Complaint.  Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Complainant bears the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.  Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  Public Service answered the Complaint and requested no further relief beyond dismissal.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

29. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case.”
  

30. Aspenglow contends that Public Service improperly billed it for periods of vacancy at the subject property by failing to provide reasonable notice of the tenant's cancellation of service.  Complainant further contends that the tenant violated the terms of this lease regarding utility service.  Complainant contends that no billing was provided to Aspenglow’s business address until September 2010.  As a result, from November 2009 through September 2010, Mr. McKay contends no communications occurred regarding service on the property or his responsibility with regard thereto and he should not be held responsible.

31. Public Service points to the fact that Mr. McKay did not move to the Cody Street address until April 2009 – several months following submission of the ATO agreement. Thus, it is maintained that the Cody Street address would have appeared on a billing statement for the subject property.            

32. In this case, the Company's correspondence department processed the facsimile in Hearing Exhibit 7. The service address was used as the only address in the facsimile to establish the ATO election for the subject property. Public Service contends that responsibility for the continued occupancy is attributed to the owner under the ATO agreement.

33. No Billing of Vacant Rental Property Agreement signed by Complainant was produced at hearing.  Although Mr. McKay admitted the existence of such an agreement applicable to other properties on or before October 5, 2010 (e.g., and thus potentially applicable here), there is no evidence of record to show that the referenced agreement existed at the time service for the subject property was transferred or prior to the successful transfer documented in Hearing Exhibit 4.  Rather, it was referenced to evidence in a more recent course of dealings among the parties.  Additionally, in light of the fact that Aspenglow’s billing address could not have been on Cody Street at the time of transfer in this case, it is even more likely that the agreement came later.  Finally, in any event, Mr. McKay’s testimony clearly established that any such agreement would not have included a billing address at the rental property at issue.  

34. As to Hearing Exhibit 7, Mr. McKay correctly contends that Public Service should have contacted him if they received incomplete information in order to ensure that the agreement was effective and legal.  If no agreement was received, there is no basis shown to assume its intended terms.

35. On the one hand, Mr. McKay attempts to require Public Service to effectively participate in the management of his rental property.  This is not the case. Public Service proceeds in the ordinary course of business to establish, provide, and terminate service.  The fact that such service is provided to a property owner or tenant is of no consequence to Public Service.  Public Service is not obligated to ensure Mr. McKay’s tenant vacates the premises in accordance with notice provided.

36. However, Public Service provides some options and procedures to accommodate property owners in the protection of property and continuity of service.  Addressing rental properties, Public Service’s tariff provides property owners the option to elect transfer of service for periods of vacancy without incurring charges for transfer of service by entering into a Billing of Vacant Rental Property Agreement.

37. First, unless the landlord or property owner becomes the customer of record by other means, the tariff requires a signed agreement by the landlord or property owner in order to transfer service during periods of vacancy.  No such signed agreement was shown to exist prior to October 5, 2010.

38. An agreement can only be formed upon a meeting of the minds.  Even if the tariff provided for an oral agreement, the evidence is clear that there was never a meeting of the minds that the rental property address should be used as Aspenglow’s billing address.  The omitted part of Hearing Exhibit 7 is substantial and no indication of intended severance has been shown (e.g., submission of the schedule apart from the agreement). 

39. Upon Complainant’s prima facia showing that he was billed for a period of vacancy, without being the customer of record, the burden of going forward to satisfy the condition precedent to billing Aspenglow shifts to Public Service.  Under its tariff, Public Service must have a signed agreement on file before transferring service to the landlord or property owner that is not otherwise the customer of record.

40. Implicit arguments that Public Service’s obligations to Aspenglow are affected by the terms of its lease agreement with this tenant are rejected.
41. Complainant has met its burden of proof.  The record establishes that Complainant’s allegations of wrongful billing have merit.  Public Service failed to comply with the condition precedent of its tariff before transferring service to Aspenglow in this instance.

42. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER

A. The Commission Orders That:

1. The Complaint by Aspenglow Properties, LLC, against Public Service Company of Colorado (Public Service), filed October 28, 2010, is granted.  

2. Public Service shall forthwith remove all charges for utility service at the 6380 South Boston Street, Unit 1177, Englewood, Colorado 80111 service address from the bill of Aspenglow Properties, LLC for the period of November 13, 2009 through October 5, 2010.

3. This Docket is now closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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ATTEST: A TRUE COPY
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge










� Ms. Brusca clarified that current information on file populates the template at the time correspondence is generated. Thus, some information generated at the time of hearing may differ from the original correspondence (i.e., the Cody address appears on the draft dated prior to Public Service being aware of the address).


� 	Decision No. C08-1182, Docket No. 07A-265E, mailed November 14, 2008, citing § 13-25-127, C.R.S., and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992).
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