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I. statement

1. Applicant TJM Holdings, LLC, doing business as Student Transportation Connections (TJM or Petitioner) has not complied with the prehearing procedures ordered in Decision No. 11R-0054-I, issued on January 14, 2011.  Specifically, Applicant has not established its status as a closely-held entity or, alternatively entered an appearance through counsel.  Neither has Applicant filed and served a disclosure of the witnesses and exhibits it intends to present at hearing.  These submittals were due on or before February 7, 2011 and February 11, 2011, respectively.

2. As noted in Decision No. R11-0200-I, mailed February 23, 2011, on February 14, 2011, Intervenor MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (MKBS) filed a Motion in Limine and Motion to Dismiss the Complaint (Motions) grounded on the failure of Applicant to comply with the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, and Decision No. 11R 0054-I.  The undersigned Administrative Law Judge (ALJ) previously granted Intervenor’s request for shortened response time on the Motions.

3. As of the date of this Decision, Applicant has filed no response to the Motions.

4. The hearing in this matter is scheduled for February 28, 2011.

II. Findings and Conclusions

A. Motion to Dismiss Application

1. Legal Representation

5. As noted in Decision No. R11-0054-I, Applicant is a Limited Liability Company registered in the State of Colorado.  As such, pursuant to the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1201, Applicant must either establish its status as a closely-held entity or, alternatively, appear through a duly licensed attorney.  The ALJ advised Applicant of this requirement in the same Decision.

6. Applicant has failed to comply with the procedural deadline for establishing its closely-held status and has not entered an appearance through counsel.  Consistent with the warning included in Decision No. R11-0054-I, Applicant runs the risk of its filings being nullified if Applicant must be, but is not, represented by counsel.

7. On the other hand, if Applicant is closely-held, then it does not require such representation and the ALJ must determine whether the failure to establish such status with the Commission by the deadline of February 7, 2011, constitutes grounds for dismissal.

8. Applicant’s apparent disregard for the order to file attestation of its status is troubling because its compliance with statutes, rules, and Commission orders governing the operation of the transportation service Applicant proposes is mandatory and central to the notion of utility regulation.  However, the ALJ finds that Applicant’s failure to establish its closely-held status by the stated deadline does not prejudice Intervenor or preclude Applicant from demonstrating adequate cause for its failure to the extent that dismissal of the application is warranted.

2. Witness and Exhibit Disclosure

9. As noted above, Applicant has also not complied with the requirement to file and serve its disclosure of the witnesses and exhibits it intends to present at hearing despite having been advised of the potential consequences for failing to do so.

10. The Motion to Dismiss notes that Decision No. R11-0054-I cautioned the parties that no witness would be permitted to testify and no exhibit admitted unless such evidence was disclosed in accordance with the procedural schedule.  Noting that Applicant has the burden of proof in this proceeding pursuant to 4 CCR 723-1-1500, MKBS argues that Applicant cannot meet that burden if barred from presenting any oral or documentary evidence.

11. The exchange of witness and exhibit information in advance of the hearing is an important procedural component of due process in that it gives all parties the opportunity to assess the strength of their respective cases and avoids revelation of “surprise” evidence at hearing.  It also promotes judicial efficiency by allowing all parties to prepare their examinations or presentations related to disclosed evidence in advance.

12. MKBS, as part of its initial intervention and appearance, included a preliminary statement of the witnesses and exhibits it may introduce at hearing.  Subsequently, MKBS filed and served a Supplemental Witness and Exhibit List as permitted by Decision No. R11-0054-I. Accordingly, the failure of Applicant to disclose its proposed evidence also raises concerns of fairness.  If only one party is required to disclose in advance its witnesses and exhibits, the other parties gain a benefit that may lead to prejudice by the lack of reciprocity.

13. To avoid any unfair prejudice, Decision No. R11-0054-I provided clear directives related to the disclosure of potential evidence by the parties. 

14. A review of the application and the materials attached thereto reveals that Mr. Tony Dassinger has executed all documents Applicant has filed in this docket.  In multiple filings he has identified himself as the manager and designated agent of TJM.  The application is supplemented by a statement of trade name on file with the State of Colorado as well as a Certificate of Good Standing from the Secretary of State regarding TJM and a letter of support from the entity LogistiCare.

15. A reasonable inference may be drawn that Applicant intends to rely on the testimony of Mr. Dassinger in support of its application.  The same is true for the three documents attached to the Petition form.  Likewise, MKBS should reasonably anticipate the introduction of this evidence at hearing.  The ALJ concludes that the Intervenor will not be unduly prejudiced by the presentation of testimony of Mr. Dassinger and the presentation of the previously disclosed attachments as potential exhibits at hearing.  A complete bar on all of Petitioner’s evidence would be too harsh a sanction given these facts.

16. Accordingly, as Applicant will not be completely prohibited from introducing evidence at the hearing, the ALJ cannot say for certain that Applicant will be unable to meet its burden.  For this reason, the Motion to Dismiss will be denied.

B. Motion in Limine

17. However, because Applicant has not complied with the disclosure requirements in Decision No. R11-0054-I, and has provided no justification for its failure in response to Intervenor’s Motion, Applicant will be barred from presenting any witness other than Mr. Dassinger, or documentary exhibits aside from the attachments to the application, except in rebuttal, at the time of hearing.

18. To the extent consistent with Paragraph No. 17, above, the Motion in Limine will be granted.

III. ORDER

A. It Is Ordered That:

1. The Motion to Dismiss the application is denied.

2. Intervenor MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi’s Motion in Limine is granted in part, as follows:  Petitioner TJM Holdings, LLC, doing business as Student Transportation Connections will be barred from offering any evidence at hearing, except in rebuttal, other than the oral testimony of Tony Dassinger, the Statement of Trade Name, the Certificate of Good Standing, and the single letter of support dated May 10, 2010, attached to the original application form filed on August 3, 2010.

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Pursuant to Decision No. R11-0200-I, any response to the Motions was due by February 24, 2011.
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