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I. STATEMENT
1. On September 9, 2010, 2010, Morningstar Support Services (Applicant) filed its Application for a permit to operate as a Contract Carrier by Motor Vehicle for Hire.  The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held 
October 20, 2010

 LINK Excel.Sheet.8 "\\\\rio\\Division\\PUC\\ALJ\\Form Inputs.xls" "210 Timeline NO rebuttal!R33C5" \a \t .

2. The Commission gave notice of the application on 
September 13, 2010.  As originally noticed, the application sought the following authority:

to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.  
RESTRICTIONS: 

(A)
to providing non-emergent medical transportation (NEMT) services for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado; 
(B)
to the transportation of passengers who are recipients of Medicaid; 
(C)
against providing any transportation service to or from Denver International Airport, Denver, Colorado; 
(D)
against providing any transportation service to or from hotels or motels; and 
(E)
to the use of a maximum of (5) five vehicles at any one time.  
3. MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi) timely intervened of right.

4. By Decision No. R10-1151-I, issued October 26, 2010, a hearing was scheduled in this matter on December 9, 2010.  At the scheduled time and place, the ALJ called the hearing to order.  All parties appeared and participated through counsel.

5. During the course of the hearing, oral testimony was offered by Mr. Matthew Heafner, Ms. Lydia Ketron Hennick and Mr. Moses Majek, and Ms. Adriana Henderson on behalf of Applicant.  Hearing Exhibit 1 was identified, offered, and admitted into evidence.  After Applicant rested their case, Metro Taxi did not present any additional evidence at hearing.  

6. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. Findings and conclusions
7. Applicant is a limited liability company owned by Ms. Henderson and Mr. Majek.  Initial operations are proposed utilizing two to three vehicles.  It is anticipated that operations will expand up to as many as five vehicles after successful performance is proven.  One wheelchair accessible vehicle is planned as part of future expansion.

8. Significant evidence was introduced during hearing addressing the financial and managerial fitness of Applicant. 

9. A copy of the budget for the first year of operations was admitted as Hearing Exhibit 1.  Applicant proposes a rate structure competitive with other providers of non-emergent medical transportation providers.

10. Ms. Henderson has approximately 20 years of experience working in the home health industry.  She has profitably conducted her own business for approximately ten years providing unskilled home care services. Prior to starting her own company, she worked with the Visiting Nursing Association. 

11. Mr. Majek currently works for Ms. Henderson at her home health company. Ten thousand dollars accumulated from operation of that business will initially fund medical transportation operations and provide an ongoing source of funds, as necessary, to support operations.  Many existing business processes will be modified and adapted to continue expansion into the transportation operations. Applicants are ready, willing, and able to meet the contractual requirements of Logisticare Solutions, LLC (Logisticare) and Logisticare is obviously satisfied as to the fitness of the Applicant to meet its needs.

12. Mr. Majek’s testimony demonstrated an awareness of applicable Commission rules and a willingness and ability to comply with them.

13. Lydia Ketron Hennick is the general manager for Logisticare in Colorado. Logisticare brokers non-emergent medical care transportation services for the Colorado Department of Health and Environment (CDPHE).  Logisticare assumes some risk in the provision of service by meeting actual demand for a set amount of contracted funds, although funding can be modified during the planning year under certain unspecified circumstances.

14. Mr. Matthew Heafner is a Director of Operations for Logisticare. Logisticare uses a form agreement with providers. However, some portions of the agreement are subject to negotiation. The evidence at hearing focused upon the rate agreement.  He has reviewed the application submitted by Applicants to enter into a contract arrangement with Logisticare. Based upon the information currently available, Logisticare anticipates and intends to sign an agreement with Applicants to provide non-emergent medical care transportation within the eight geographic counties administered by the company.

15. Utilization of the Logisticare services by members has recently been relatively flat. However, demand for services is growing due to an approximate 30 percent increase in membership served over the past few years.  The company brokers approximately 25,000 to 30,000 trips per month.  Between 5 and 10 percent of these trips require transportation of wheelchair-bound patients, while the rest are ambulatory. Typical services might be to transport a customer from the residence to a doctor’s appointment and then to return them to their home after the appointment. Unless the individual trip is extraordinarily distant, the provider would not wait for the patient during the appointment for the return trip. Rather, a second trip is dispatched for the return transportation.

16. On average Logisticare dispatches 10 to 20 one-way trips per vehicle per day. For wheelchair transportation, five to ten trips per day is more the norm.  The average Logisticare trip is between seven and ten miles.  Transportation providers typically charge between $8 and $14 per trip. Specialty providers are generally reimbursed at rates lower than taxi companies. 
17. Logisticare dispatches trips through facsimile and web based systems and selects carriers among available providers based upon such considerations as cost, geographic coverage, and historical quality of service.  Attempts are made to leverage resources by dispatching based upon the least costly means available.  Once a particular trip is dispatched it may need to be re-dispatched in the event that the selected carrier is unable to fill the need.  Only in the case of an urgent and immediate need, and where lower-cost specialized carriers are not available, will Logisticare hire a taxi service.

18. Logisticare maintains extensive requirements as to drivers and vehicles through their contractual agreement with the provider. In at least some instances, requirements are more restrictive than those required by the Commission of common carriage providers. Illustratively, drivers are not permitted to have more than 3 ticketed traffic accidents within a 36-month period; must prepare client-verified trip logs; may be required to assist passengers loading and unloading the vehicle; may be required to assist passengers with property transported with them; cannot smoke in the vehicle, without regard to whether passengers are present; and cannot wear headphones.

19. Equipment restrictions are in place regarding wheelchair accessible vehicles.  Logisticare also requires that two seatbelt extenders be available in all vehicles, as well as seatbelt cutters, first aid kits, an operable odometer, an operable speedometer, and mirrors.

20. Logisticare representatives described the time critical nature of some customer requirements. The agreement that will be entered into by Applicant, as with all other providers, requires a 15-minute timing rule on both ends of each trip.  Contracted providers are required to accommodate medically necessary escorts without cost. Guide dogs are permitted in vehicles.

21. Logisticare considers a successful carrier to maintain a 98 percent on time ratio. If the provider fails to maintain that level by 1 percent, action plans are taken, which may affect assignment of future trips. If problems persist sufficiently over time, contracts can be terminated.

22. Applicant has submitted its proposal for rates and services to Logisticare. Representatives of Logisticare anticipate, but not do not guarantee, approximately 1200 trips per month will be available to Applicant. 

23. Logisticare desires to have a robust network of service providers offering different avenues to meet their customers’ needs as demand for service and quality of other service providers change over time. Over the last 24 months, approximately 8 providers have terminated Logisticare contracts.
24. It is also noteworthy that Logisticare’s contract with CDPHE subjects it to liquidated damages for failing to meet performance standards, including on-time delivery for appointments.  Additionally, validated complaints exceeding 1 per 1,000 trips triggers liquidated damages, as can failing to meet standards regarding dialysis treatment.

25. Metro Taxi also contracts with Logisticare to provide non-emergent medical transportation, as does Yellow Cab and Freedom Taxi.

26. Logisticare described recent experiences with Metro Taxi specifically causing concern about the quality of service available.  On October 19, 2010, a patient missed a dialysis treatment and Metro Taxi reported that no drivers were available to provide service. On October 29, 2010, a patient had to wait 90 minutes for a return trip home after completing dialysis due to an office communication error.  On October 30, 2010. a patient missed treatment.  On November 2, 2010 a patient missed a doctor visit.  On November 4, 2010, Metro Taxi reported no driver was available to provide service.  On November 16, 2010, a complaint was made that a driver had been smoking in the vehicle.  On November 20, 2010, a vehicle broke down and no other driver was available to pick up the patient.  The patient was then picked up more than an hour late after dialysis. Complaints were characterized as steady within recent months, reflective of current concerns.  Metro has worked with Logisticare to address these concerns.

27. In Logisticare’s experience, specialized carriers provide more satisfactory service, meeting their requirements. Based upon an analysis of validated log data from last year, taxi service providers experienced an 85 percent to 90 percent on-time ratio. Specialized providers maintained a ratio of approximately 95 to 98 percent on time. At best, Metro Taxi has maintained a 92 percent on time ratio. Despite the fact that 30 to 44 percent of trips are provided by taxi services, 60 to 70 percent of the complaints received are regarding taxi companies.

28. Metro Taxi has approximately 100 drivers qualified to drive for Logisticare. Issues have arisen from the fact that Metro Taxi uses independent contract drivers.  Drivers are not required to accept dispatches or provide service. Drivers may decline a trip due to such reasons as lack of economic efficiency for themselves, their location, or potential conflict with more lucrative jobs. Passengers have mentioned driver dissatisfaction for these and other issues to Logisticare, including the fact that no tips are to be paid for Logisticare transportation.

29. By undertaking the same contract as Applicants, Metro Taxi undertakes the same service obligations. However, they have proven an inability to satisfactorily meet Logisticare’s unique service requirements on an ongoing basis.

30. CDPHE expects Logisticare to maintain service levels at least meeting the national average threshold of one validated complaint per 1,000 trips. Logisticare is not currently meeting the standard and has not met it since March 2010. As a result, liquidated damages are imposed against Logisticare, which in turn, are charged to transportation providers as contracted liquidated damages. 

31. Financial reporting that Logisticare submitted to CDPHE for 2009 operations indicates an operating loss. There are approximately 311,000 members requiring transportation that is brokered by Logisticare. No provider is guaranteed any amount of dispatch services as demand varies over time. Approval of the application is not currently anticipated to impact dispatches to Metro Taxi, unless quality concerns continue.

A. Contract Carrier

32. The Commission is vested with authority to issue a permit to a contract carrier by motor vehicle and may attach to such permit and to the exercise of the rights and privileges granted, such terms and conditions as are reasonable. § 40-11-105, C.R.S. 

33.  “The proper standard of review to be applied by the PUC in ruling on an application for a contract carrier permit to transport persons or property by motor vehicle is contained in section 40-11-103(2), C.R.S. 1973.” Pollard Contracting Co. v. Public Utilities Com., 644 P.2d 7, 8 (Colo. 1982), see McKay v. Public Utilities Commission, 104 Colo. 402, 91 P.2d 965 (1939).

34. “No permit nor any extension or enlargement of an existing permit shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.”  § 40-11-103(2), C.R.S.

35. The Supreme Court found Commission-applied guidelines governing contract carrier permit applications to be consistent with § 40-11-103(2) C.R.S., and the Court’s recommendation in Denver Cleanup Service, Inc. v. Public Utilities Com.  One guideline provided:  
The proper procedure, therefor, is for the applicant first to demonstrate that the undertaking it proposes is specialized and tailored to a shipper's distinct or superior transportation need. The protestants then may present evidence to show they have the ability as well as the willingness to meet that specialized or distinctively different need. If that is done then the burden shifts to the applicant to demonstrate that it is better equipped to meet the distinct or superior needs of the shipper than the protestants. The protestant must establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area.  
Pollard Contracting Co. v. Public Utilities Com., 644 P.2d 7, 11 (Colo. 1982).

36. The Court’s referenced recommendation in Denver Cleanup Service, Inc. v. Public Utilities Com., was for general adoption of the procedure discussed in Interstate Commerce Com. v. J-T Transport Co., 368 U.S. 81, 104 (U.S. 1961), wherein the controlling test, as to whether a proposed service is in fact "contract carriage," is whether the “service to a particular potential customer is distinctly different or superior to that of authorized common carriers.”  Denver Cleanup Service, Inc. v. Public Utilities Com., 192 Colo. 537, 541 (Colo. 1977).  The United States Supreme Court stated:  
[9]The proper procedure, we conclude, is for the applicant first to demonstrate that the undertaking it proposes is specialized and tailored to a shipper's distinct need. The protestants then may present evidence to show they have the ability as well as the willingness to meet that specialized need. If that is done, then the burden shifts to the applicant to demonstrate that it is better equipped to meet the distinct needs of the shipper than the protestants. 

[10]Moreover, as we read the Act, as amended in 1957, the standard is not whether existing services are "reasonably adequate." It is whether a shipper has a "distinct need" for a different or a more select or a more specialized service. The protesting carriers must show they can fill that "distinct need," not that they can provide a "reasonably adequate service."  

Interstate Commerce Com. v. J-T Transport Co., 368 U.S. 81, 91 (U.S. 1961)(notes omitted).

37. “Ordinarily, the protestants bear the burden of proof of showing that the proposed service will have a detrimental effect within the industry, thereby resulting in destructive competition since the impact of the proposed service upon protestant's operation is uniquely within the protestant's knowledge.” Decision No. R82-1098, Application No. 34162, issued July 29, 1982, citing Arrow Transportation Company vs. Hill, 236 Or. 174. 387 P.2d 559 (1963).

38. Rule 6203 sets out the requirements for the contract carrier application to specifically include statements of facts to demonstrate the qualifications of the applicant including managerial, operational, and financial fitness to conduct the proposed operations.

39.  “The concept of "fitness" is common to both common and contract carrier applications. It generally requires that an applicant establish that it is operationally and financially capable of providing the proposed transportation service.”  Decision No. R06-1301, Docket No. 06A-155BP-Extension, issued November 3, 2006, at paragraph 46, citing Thacker Bros. Transportation v. Public Utilities Commission, 189 Colo. 301, 543 P.2d 719 (Colo. 1975) and Mobile Pre-Mix Transit, Inc. v. Public Utilities Commission, 618 P.2d 633 (Colo. 1980).

40. "[E]very contract carrier is forbidden, by discrimination or unfair competition, to destroy or impair the service or business of any motor vehicle common carrier of persons or the integrity of the state's regulation of any such service or business."  § 40-11-105(2), C.R.S.  

41. The proposed operations clearly are not common carriage based upon the extensive equipment and personnel requirements that are central to provision of the contracted services.

42. Fitness must be determined based upon the facts and circumstances of each case.  Applicant proposes to begin minimal operations and to expand in concert with other business lines over time.  Significant resources have been proven available to fund those operations initially and in the future, if necessary.  The proposed operations are limited to providing services contracted with Logisticare and Logisticare is satisfied that Applicant is fit to provide service in accordance with the terms of the agreement.

43. Logisticare currently utilizes Metro Taxi services pursuant to contract.  Based upon Logistcare’s overall requirements, approval of the application has not been shown to have any direct effect upon Metro Taxi services.  To the contrary, it is more likely that Metro Taxi’s failure to meet contracted terms of service may affect future opportunities.

44. It is clear that Logisticare supports Applicant in a perpetual attempt to find suppliers of transportation service and negotiate lower contract rates for service.  This is pursued with the intention to then assign trips to the cheapest available provider.  While this approach demonstrates no concern for the viability of providers or the effect of Logisticare’s substantial operations on transportation services available to the public, no showing has been made that approval of the application will impact protestant's operation.

45. Based upon the evidence presented during the hearing, it is found that a present and special need for the requested transportation service exists and that a grant of the requested authority will not impair the efficient public service of any authorized common carrier adequately serving the same territory over the same general route or routes.  Therefore, good cause exists to grant the requested contract carrier permit.

III. ORDER
A. The Commission Orders That:

1. Applicant Morningstar Support Services, is granted authority to operate as a Class B contract carrier by motor vehicle for hire with authority as set forth in the Appendix attached to this Order.  This Order approves a PERMIT.

2. Applicant Morningstar Support Services, shall operate in accordance with all applicable Commission rules and regulations.

3. Applicant Morningstar Support Services, shall not commence operation until it has: (a) caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission pursuant to Rule 6007 (Financial Responsibility) of 4 Code of Colorado Regulations (CCR) 723-6; (b) for each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5 vehicle identification fee pursuant to Rule 6009 4 CCR 723-6, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 6401 (Unified Carrier Registration Agreement) 4 CCR 723-6; (c) filed an advice letter and tariff in compliance with Rule 1210(c) (Advice letters) 4 CCR 723-1, and Rule 6207 (Tariffs) 4 CCR 723-6, on not less than ten days’ notice to the Commission. The advice letter and tariff must be filed as a new Advice Letter proceeding. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date; (d) paid the $5 issuance fee required by § 40-10-109(1), C.R.S., or § 40-11-108(1), C.R.S.; and (e) received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.   If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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