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I. STATEMENT
1. Barbara Grutzmacher, doing business as JAGS (JAGS or Applicant) initiated the captioned proceeding on September 15, 2010, by filing an application seeking a Certificate of Public Convenience and Necessity (CPCN) to operate as common carrier by motor vehicle for hire from the Colorado Public Utilities Commission (Commission).  

2. On September 27, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand limousine service 

between all points in the County of Delta, State of Colorado, and between said points, on the one hand, and all points in the Counties of Mesa and Montrose, State of Colorado, on the other hand.

3. On October 22, 2010, Tazco, Inc., doing business as Sunshine Taxi (Tazco), filed its Intervention and Entry of Appearance by Right through counsel.  The Tazco filing also included a preliminary list of witnesses and exhibits.

4. On October 26, 2010, San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Montrose Express and/or Wild West Tours (Telluride Express), filed its Intervention and Entry of Appearance.

5. On November 3, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

6. On December 7, 2010, Applicant and Tazco filed and served a Stipulated Motion to Restrictively Amend the Petition
 and for Conditional Withdrawal of Intervention (JAGS/Tazco Motion).

7. The JAGS/Tazco Motion sets forth a restrictive amendment to the application that the Applicant and Tazco agree resolves their outstanding concerns.  Subject to approval of the restrictive amendment, Tazco agrees to withdraw its intervention.

8. The proposed restrictive amendment in the JAGS/Tazco Motion reads as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand limousine service:

(I) between all points in the County of Delta, State of Colorado;

(II) between all points in the County of Delta, State of Colorado, on the one hand, and all points in the County of Montrose, State of Colorado, on the other hand; 

(III) between Cederedge, Paonia, Hotchkiss and Eckert, Colorado, on the one hand, and the Powderhorn Ski area, the Amtrak Train Station in Grand Junction, Colorado, and the Grand Junction Regional Airport in Grand Junction, Colorado, on the other hand;

RESTRICTION:  

Restricted to the use of no more than two (2) vehicles in the operations of the Applicant at any one time.

9. On January 27, 2011, Applicant and Telluride Express filed a Stipulated Motion to Restrictively Amend the Petition [sic] and for Conditional Withdrawal of Intervention (JAGS/Telluride Motion).

10. The JAGS/Telluride Motion sets forth a restrictive amendment to the application that the Applicant and Telluride Express agree resolves their outstanding concerns.  Subject to approval of the restrictive amendment, Telluride Express agrees to withdraw its intervention.

11. The proposed restrictive amendment in the JAGS/Telluride Motion reads as follows:

For authority to operate as common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand limousine service 

between all points in the County of Delta, State of Colorado.

12. Because the JAGS/Telluride Motion was filed after the JAGS/Tazco Motion and makes no reference to the JAGS/Tazco Motion, the ALJ contacted Applicant on February 10, 2011, to ascertain how these two motions are to be treated.  Ms. Grutzmacher confirmed that the JAGS/Telluride Motion supersedes the JAGS/Tazco Motion.

13. The JAGS/Telluride Motion does not indicate that it was served on counsel for Tazco.  Accordingly, the ALJ contacted counsel for Tazco on February 10, 2011, and informed him that the JAGS/Telluride Motion had been filed.  Counsel was unaware of the JAGS/Telluride Motion and stated that he would review it using the Commission’s e-filings system.

14. The ALJ informed counsel for Tazco that Ms. Grutzmacher has represented that the JAGS/Telluride Motion should be treated as superseding the JAGS/Tazco Motion.  Counsel stated that he would advise the Commission by February 14, 2011, if Tazco had any objection to the JAGS/Telluride Motion.

15. On February 14, 2011, counsel for Tazco contacted the ALJ and stated that his client desired to join the JAGS/Telluride Motion.

II. DISCUSSION AND CONCLUSIONS
A. Multiple Motions
16. The procedural history in this Docket was somewhat confused by the fact that Applicant entered into one stipulation with one intervenor and, while that first stipulation was pending before the Commission, another stipulation with the other intervenor.  Nor do the two stipulations reference each other in any way.
17. As the Commission encourages settlement of contested proceedings (4 Code of Colorado Regulations (CCR) 723-1-1408, Commission’s Rules of Practice and Procedure), the ALJ attempted to determine whether the two motions were susceptible to an interpretation that would accomplish that goal while still protecting the interests of the various parties.  Applicant is the common denominator in this process in that it was a party to both proposed stipulations and has the right to define the scope of the authority it seeks.  Accordingly, the ALJ contacted Ms. Grutzmacher and confirmed that she intended the JAGS/Telluride Motion to supersede the JAGS/Tazco Motion.
18. However, because the JAGS/Telluride Motion was not served on Tazco or its counsel, the matter of protection of Tazco’s interests remained.  For this reason, the ALJ spoke with counsel for Tazco, advising him of the pending JAGS/Telluride Motion and permitting Tazco the opportunity to object.  As noted above, Tazco joins the JAGS/Telluride Motion.

19. The ALJ also reviewed the copy of Commission Certificate No. 19429 attached to Tazco’s Intervention.  This document evidences Tazco’s authority insofar as it is affected by the application as restrictively amended.  Tazco’s authority permits transportation of passengers in taxi and call-and-demand limousine service between Mesa County, State of Colorado, on the one hand, and all points in the State of Colorado on the other hand.  It also permits “[t]ransportation of passengers and their baggage, in sightseeing service, between points in the Counties of Mesa and Delta, State of Colorado.”

20. As restrictively amended by the JAGS/Telluride Motion, the application here will permit JAGS to offer call-and-demand limousine service between points in Delta County, only.  That authority does not appear to overlap or duplicate the authority of Tazco in Delta County.  For that reason, and because Tazco joined the JAGS/Telluride Motion after receiving notice, the ALJ is satisfied that the JAGS/Telluride Motion may form the basis of a settlement of this Docket.  The JAGS/Telluride Motion, including the joinder of Tazco, will be granted.
B. Stipulation
21. A proposed restrictive amendment to an application for a CPCN to operate as a common carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  

22. The undersigned ALJ finds that the proposed restriction contained in the JAGS/Telluride Motion will not hamper the ability of the Applicant to provide the proposed service.  Therefore, the ALJ finds that the proposed restriction contained in the JAGS/Telluride Motion meets the criteria described above.  The proposed restrictive amendment to the application contained in the JAGS/Telluride Motion is restrictive in that it decreases the service territory described in the original application.  It is also clearly stated and capable of enforcement.  The restrictive language achieves the purposes sought by Tazco and Telluride Express.  It provides protection to the incumbents’ authority while allowing Applicant to provide the substance of the service it seeks.  As a result, the restrictive amendments which restrict Applicant as indicated in Paragraph No. 11 above will be accepted.  

23. The terms of the JAGS/Telluride Motion further provide that upon express approval of the restrictive amendments as described above, Telluride Express will withdraw its objection to the application, as well as its intervention.  By joining the JAGS/Telluride Motion, Tazco also withdraws its intervention.  Therefore, the undersigned ALJ will dismiss the interventions of Tazco and Telluride Express.  
24. The ALJ has reviewed the application and accompanying materials to determine if the unopposed application can be granted pursuant to the modified procedures set forth in 4 CCR 723-1-1403.  That Rule requires that an application be accompanied by “a sworn statement verifying sufficient facts and supported by attachments and/or exhibits that adequately support the filing” before the merits of such application may be determined without a hearing.  Id at subparagraph (a).  

25. The Applicant is a sole proprietorship.  As part of the application, Ms. Grutzmacher submitted an Affidavit of Eligibility, establishing her lawful presence in the United States.  She also submitted a receipt documenting a payment of $25.00 for a business license in the name of JAGS.

26. An application for Common Carrier authority shall include the information detailed in Rule 4 CCR 723-6-6203(a), Rules Regulating Transportation by Motor Vehicle.  The application form available from the Commission and submitted in this Docket prompts Applicant to furnish the required details.

27. In the application, Ms. Grutzmacher attests to the fact that JAGS is an established business, currently providing errand and delivery service in Delta and Montrose Counties.

28. In the space where the application seeks information of the Applicant’s operational fitness, Ms. Grutzmacher simply notes that JAGS is an established business.

29. In the space where the application seeks information of the Applicant’s financial fitness, Ms. Grutzmacher has written “Personal funds, Savings acct.”  There is no information regarding the extent of these finances nor any of the supporting documentation listed in the instructions for this section (13).

30. In the space where the application seeks information regarding the managerial fitness of the Applicant, Ms. Grutzmacher has stated that she will be managing all business affairs for the time being.  There is no information regarding her background or experience as a manager, or in any other capacity.

31. The application attaches no letters of public support indicating a need for the proposed service. 

32. Ms. Grutzmacher signed the application indicating her attestation to the items listed in section 19. 

33. The ALJ finds that the application in its current form contains insufficient information in the areas of operational fitness, financial fitness, managerial fitness, and public need, to grant the requested authority.  

34. However, because the application is unopposed and no other party will be unfairly prejudiced, the ALJ will permit JAGS to submit verified supplemental information in support of the application.  This information should include documentation establishing the financial fitness of the business and letters of public support, as well as facts evidencing the operational and managerial fitness of the Applicant.  With regard to operational and managerial fitness, JAGS should detail the background of its management as it pertains to the proposed service, the steps it proposes to take to ensure the safety and comfort of the traveling public (i.e., employee training and vehicle maintenance), and how the operation of the entity will be tailored to meet the public need described in the support letters.  As required by 4 CCR 723-1-1403(a) this supplemental information must be attested by a person having knowledge of the facts stated in the attachments and/or exhibits.  The statement need not be notarized but shall contain language indicating that the signatory is affirming that the information is true and correct to the best of the signatory’s knowledge and belief.

35. JAGS will have until March 4, 2011, to submit the information described in the preceding paragraphs.  In the alternative, JAGS may (at its option) advise the ALJ on or before February 28, 2011, that it wishes to present the required information at a hearing.  In the latter case, the ALJ will issue a separate order providing notice of the hearing.

36. If JAGS does not submit verified information to supplement the application or request a hearing, the ALJ will issue a decision determining the merits of the application in its current form.   

III. ORDER

A. It Is Ordered That:

1. The Stipulated Motion to Restrictively Amend the Application, filed by Barbara Grutzmacher, doing business as JAGS (JAGS) and San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Montrose Express and/or Wild West Tours (JAGS/Telluride Motion) is granted.

2. The joinder of Tazco, Inc., doing business as Sunshine Taxi in the JAGS/Telluride Motion is granted.

3. The scope of the application is restrictively amended in accordance with the JAGS/Telluride Motion as follows:

For authority to operate as common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand limousine service 
between all points in the County of Delta, State of Colorado.

4. The interventions of Tazco, Inc., doing business as Sunshine Taxi  and San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Montrose Express and/or Wild West Tours are dismissed and the application is now unopposed.

5. JAGS shall have until March 4, 2011, to submit supplemental information in support of its application.  Any supplemental information must be verified in accordance with 4 Code of Colorado Regulations 723-1-1403(a).

6. At its option, JAGS may request a hearing in lieu of submitting the additional information as described in Ordering Paragraph No. 5.  JAGS shall advise the ALJ if it prefers a hearing no later than 5:00 p.m. on February 28, 2011.

7. If JAGS requests a hearing, the time and date of that hearing will be established by subsequent order of the Commission.

8. If JAGS fails to submit verified information to supplement the application or to request a hearing as outlined above, the application will be reviewed in its current form and a recommended decision will be issued.

9. This Order shall be effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Exhibit No. 2 to the Tazco Intervention is Commission Certificate No. 19429.


�  The word ‘Petition’ is used in the document, but in this proceeding should be replaced by the word ‘Application.’


�  The receipt does not indicate the entity or authority to which the money was paid.
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