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I. statement

1. Pursuant to Decision No. R11-0104-I, issued on January 27, 2011, a prehearing procedural conference was convened at the offices of the Commission on February 9, 2011.  Mr. Jay Rourke appeared as counsel for the City of Longmont (Applicant or City).  Mr. Walter Downing appeared as counsel for Intervenor BNSF Railway Company and Mr. Roger Kane appeared as counsel for Intervenor Regional Transportation District.

2. Mr. Rourke related that the parties had conferred and discussed informal requests for information that were pending as well as the timing of the evidentiary hearing.  Mr. Rourke expressed the City’s desire for additional time to obtain information germane to the application from the intervenors.

3. Mr. Rourke stated that the City would not be ready to proceed with a hearing within the time constraints of § 40-6-109.5, C.R.S.  Applicant therefore waived the 210-day timeline as permitted by § 40-6-109.5(3), C.R.S.

4. Counsel clarified certain aspects of the application and general details of the proposed site of the crossing, including the proximity of other highway crossings, the number of existing rail tracks through the site, and the potential for future rail development in this area.

5. Counsel for the parties expressed a willingness to exchange information through informal requests and formal discovery in order to narrow the potential issues for hearing.

6. Counsel also confirmed the possibility that the issue of the necessity of the proposed crossing may not be contested and, in any event, estimated the evidentiary hearing on all issues would not take more than two days.  On that basis, the undersigned Administrative Law Judge (ALJ) asked if the parties believed that a bifurcated hearing (as proposed in Decision No. R11-0104-I) was unnecessary.  Counsel all agreed that bifurcation was not desirable.

7. Counsel and the ALJ discussed the availability of the parties and the Commission for hearing.  September 7 and 8, 2011, were acceptable to all participants for a two-day evidentiary hearing.
8. Counsel for the parties do not anticipate filing any substantive motions prior to hearing.  In any event, the deadline for filing such motions will be August 26, 2011.

9. The parties all agreed that the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, pertaining to prehearing discovery will suffice and be applicable without modification.  Discovery in this Docket must be served so that all responses are due on or before August 8, 2011.

10. The parties will file and serve mutual and simultaneous disclosures of witnesses and exhibits intended to be offered at hearing on or before August 24, 2011.

11. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule above.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.

12. Counsel agreed and the ALJ will order that the parties will have an opportunity to make an oral closing statement at the conclusion of the evidentiary hearing.  No written statement of position will be accepted after the hearing.
13. In response to an inquiry from the ALJ, no party raised any other procedural issue.  

II. order

A. It Is Ordered That:

1. The waiver by Applicant the City of Longmont of the time deadline for a Commission decision imposed by § 40-6-109.5, C.R.S. is acknowledged and confirmed.

2. An evidentiary hearing shall be convened in this Docket as follows:

DATES:
September 7 and 8, 2011
TIME:
8:30 a.m.

PLACE:
Commission Hearing Room
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

3. At the conclusion of the hearing, parties shall have the opportunity to make an oral closing statement.  No post-hearing written statement of positions shall be accepted.

4. The Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, shall apply to pre-hearing discovery without modification.

5. The parties shall adhere to the prehearing procedural schedule set forth in Paragraph Nos. 8, 9, and 10, above.

6. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge
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