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I. STATEMENT  
1. On August 10, 2010, Public Service Company of Colorado (Public Service, PSCo, or Company) filed a Verified Application in which it seeks Commission approval of, guidance with respect to, endorsement of, or authorization to implement proposals related to PSCo’s electric and natural gas Demand-Side Management (DSM) and energy efficiency goals, programs, and incentives.  The filing commenced this proceeding.  

2. Numerous entities intervened of right or were granted leave to intervene by permission.  Among the entities intervening of right are Climax Molybdenum Company (Climax) and CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (CF&I).  
3. By Decision No. C11-0038, issued January 13, 2011, the Commission delegated to an Administrative Law Judge (ALJ), resolution of discovery matters.  
4. Climax and CF&I filed a Motion to Compel Discovery.  In that filing, Climax and CF&I requested an order requiring Public Service to respond to Request No. Climax 1-8 and Request No. Climax 1-19.  Public Service responded in opposition to that motion.  By Decision No. R11-0078-I, issued January 24, 2011, the ALJ granted the Motion to Compel Discovery and ordered Public Service to respond to Request No. Climax 1-8 and Request No. Climax 1-19.  PSCo was to respond on or before January 31, 2011.  

5. On January 31, 2011, Public Service filed a Motion for Protective Order (Motion).  By this filing, Public Service seeks a protective order with respect to its obligation to search for records that are or may be responsive to Request No. Climax 1-8.  

6. By Decision No. R11-0115-I, issued February 1, 2011, the ALJ shortened response time to the Motion.  
7. On February 7, 2011, Climax and CF&I filed their Response to the Motion.  In that filing, Climax and CF&I oppose the Motion on several grounds.
  The first basis for the opposition is:  Public Service failed to comply with the duty to confer established in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405(b).  On this basis, Climax and CF&I request that the ALJ deny the Motion.  
8. As pertinent here, Rule 4 CCR 723-1-1405(b) states:  “The Commission will entertain motions to compel ... only after the Movant has made a good faith effort to resolve the discovery dispute.”  (Emphasis supplied.)  Review of the Motion reveals that Public Service does not state that it made a good faith attempt to resolve the issue raised in the Motion before filing the Motion.  In their Response at ¶ 2, Climax and CF&I state that “the Company had no communication with Climax and CF&I regarding the Motion before it was filed, or since then.”  In note 2 at 3, Climax and CF&I state, without waiver of any rights, that the basis for a compromise may exist.  
9. The ALJ finds the argument of Climax and CF&I to be persuasive.  The ALJ will deny the Motion based on Public Service’s failure to comply with the requirement that it confer prior to filing the Motion.  The denial is without prejudice to Public Service’s filing a motion for protective order following its conferring with Climax and CF&I.  
10. Except as discussed in note 1, the ALJ does not reach the remaining arguments of Climax and CF&I in opposition to the Motion.  
II. ORDER   

A. It Is Ordered That:  
1. The Motion for Protective Ordered filed by Public Service Company of Colorado on January 31, 2011, is denied without prejudice.  
2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










�  In the Response at ¶ 8, Climax and CF&I “request that the Commission ... specifically order the Company to maintain all internal records related to this case and [that the Commission] reject the Company’s 90-day email retention policy.”  The ALJ finds that, although this request is in the nature of a motion to preserve evidence, the filing is not denominated “motion” or “request for relief.”  Because the Response does not indicate that it includes a separate motion or request for relief, the time within which a response may be filed (or even if a response may be filed) is unclear.  Including the motion or request for relief in the Response disadvantages Public Service because response to the request would be made by way of reply to the Response and, pursuant to Rule 4 CCR 723-1-1400 and absent Commission permission, Public Service may not file a reply to the Response.  Consequently, the ALJ will not consider the motion or request for relief contained in ¶ 8 of the Response.  If Climax and CF&I wish to address the issue of preservation of evidence, they may file an appropriate motion.  
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