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I. STATEMENT  

1. On December 21, 2010, the Commission mailed the Formal Complaint and Notice of Proceeding (Complaint) that commenced this docket.  Decision No. C10-1359.  In that Order, the Commission:  (a) approved issuance of the Complaint; (b) informed Paul H. Epler, doing business as Action Towing (Epler or Respondent), of the allegations against him and of the possible consequences in the event that the allegations are proven; (c) scheduled an evidentiary hearing for February 8, 2011; and (d) referred this case to an Administrative Law Judge (ALJ).  

2. On January 21, 2011, Staff of the Commission (Staff) filed its Entry of Appearance and Notice Pursuant to Rule 1007(a).  

3. Counsel for Respondent entered his appearance on February 4, 2011.  
4. The Parties in this proceeding are Staff and Respondent.  

5. By Decision No. R11-0082-I, mailed January 25, 2011, the ALJ vacated the scheduled hearing and scheduled a prehearing conference for February 8, 2011.  

6. The ALJ convened the prehearing conference as scheduled.  Both Parties were present, were represented, and participated.  This Order memorializes the oral rulings made during the prehearing conference.  

7. Ordering Paragraph No. 4 of Decision No. C10-1359, states:  “The Respondent shall file [his] answer within 20 days of service of this Order.”  Decision No. C10-1359 was served on December 21, 2010.  On February 4, 2011, more than 20 days after service of the Order, Respondent filed his Answer.  At the prehearing conference, Staff stated that it has no objection to the ALJ’s permitting the Answer to be late-filed.  As no party will be prejudiced, the ALJ will permit the Answer to be late-filed.  

8. The Answer admits the facts alleged in the Complaint.  In addition, on February 7, 2011, the Parties filed a Stipulation and Agreement with Respect to Facts (Stipulation).  At the prehearing conference, the Parties stated that, based on the Answer and the Stipulation, the sole issue remaining in this matter is what action (if any) the Commission should take, pursuant to § 40-13-109(2), C.R.S.,
 with respect to Respondent’s towing permit.  The ALJ agrees and will limit the evidentiary hearing in this matter to that issue.  

9. At the prehearing conference, the Parties agreed to -- and the ALJ will order -- the following procedural schedule and hearing date:  (a) on or before February 22, 2011, Staff will file its list of witnesses (except rebuttal witnesses) and copies of the exhibits it will offer at hearing (except documents offered in rebuttal or to be used in cross-examination); (b) on or before March 8, 2011, Respondent will file his list of witnesses and copies of the exhibits he will offer at hearing (except documents to be used in cross-examination); (c) on or before noon on March 24, 2011, the Parties will file any settlement agreement or additional stipulation; and (d) the evidentiary hearing will be held on March 28, 2011.  At the conclusion of the evidentiary hearing, if they wish to do so, the Parties may present oral closing statements.  

10. Each witness (except a witness called in rebuttal) must be identified on the list of witnesses that ¶ 9 (above) requires each party to file.  The following information must be provided for each listed witness:  name of the witness; address of the witness; business telephone number or daytime telephone number of the witness; and a summary of the testimony that the witness is expected to give.  The Parties are advised that, and are on notice that, no person will be permitted to testify on behalf of a party (except in rebuttal) unless the person is identified on the list of witnesses filed in accordance with this Order.  
11. Complete copies of all exhibits (except an exhibit offered in rebuttal or to be used in cross-examination) will be filed as required in ¶ 9, above.  The Parties are advised that, and are on notice that, no document will be admitted into evidence (except in rebuttal or when used in cross-examination) unless that document is filed in accordance with this Order.  

12. Rule 4 Code of Colorado Regulations 723-1-1405 will govern discovery.  

13. On January 21, 2011, Staff filed two motions:  (a) Motion for Telephone Testimony of Jason Boyer; and (b) Motion for Telephone Testimony of Detective Jason Johnson.  At the prehearing conference, Staff stated that, in light of the Stipulation, the testimony of these two individuals is not required.  Accordingly, the ALJ will deny as moot the two motions.  

14. The Parties are advised that the Commission has an e-filing process available.  One may learn about, and register to use, that process at www.dora.state.co.us/puc.  Use of the e-filings process is not mandatory.  
II. ORDER  

A. It Is Ordered That:  

1. The Answer submitted by the Commission on February 4, 2011 is permitted to be late-filed.  

2. The evidentiary hearing in this matter will be held on the following date, at the following time, and in the following location:  

DATE:
March 28, 2011  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado 80202  

3. The following procedural schedule is adopted:  (a) on or before February 22, 2011, Staff of the Commission shall file its list of witnesses (except rebuttal witnesses) and copies of the exhibits (except documents offered in rebuttal or to be used in cross-examination) it will offer at hearing; (b) on or before March 8, 2011, Paul H. Epler, doing business as Action Towing, shall file his list of witnesses and copies of the exhibits he will offer at hearing (except documents to be used in cross-examination); and (c) on or before noon on March 24, 2011, the Parties shall file any settlement agreement or additional stipulation.  
4. The Motion for Telephone Testimony of Jason Boyer is denied as moot.  
5. The Motion for Telephone Testimony of Detective Jason Johnson is denied as moot.  

6. Rule 4 Code of Colorado Regulations 723-1-1405 shall govern discovery.  

7. The Parties shall be held to the advisements contained in this Order and in previous Orders issued in this docket.  

8. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










�  Section 40-13-109(2), C.R.S., provides that, if the holder of a towing permit is found to have violated a statute or Commission rule, “the commission may issue a cease and desist order, [may] suspend or [may] revoke the [towing] permit of the violator, or [may] assess civil penalties as provided in” § 40-7-116, C.R.S.  (Section 40-13-109(2), C.R.S., states that the procedural requirements of § 40-7-116, C.R.S., are not applicable in a complaint proceeding such as the one at bar.)  The ALJ notes that, with respect to civil penalties, the Commission may consider the factors enumerated in Rule 4 Code of Colorado Regulations 723-1-1302(d).  
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