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I. STATEMENT  

1. On November 22, 2010, Mr. Immans Egweji Olaka (Olaka or Petitioner) submitted a letter to the Commission.  In that letter, Mr. Olaka requested reconsideration of the Staff of the Commission’s (Staff) initial determination, based on the results of a fingerprint-based criminal history background check, that disqualified Mr. Olaka as a driver for exempt passenger carriers and/or taxi carriers.  The Commission determined that the letter is a petition to reverse Staff’s initial disqualification determination.  On that basis, the Commission opened this proceeding.  

2. On December 10, 2010, counsel for testimonial (litigation) Staff entered his appearance in this matter.  

3. Mr. Olaka and Staff, collectively, are the Parties.  Mr. Olaka is not represented by legal counsel.
  

4. By Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. By Decision No. R11-0057-I, issued January 18, 2011, the ALJ scheduled the evidentiary hearing in this matter for February 7, 2011.  

6. The ALJ called the matter for hearing at the assigned date and place.  Staff appeared through its legal counsel.  Mr. Olaka did not appear.
  

7. During the course of the hearing, the ALJ heard testimony on behalf of Staff from Mr. Larry Herold, Manager, Rates and Authorities Unit in the Commission’s Transportation Section.  Hearing Exhibits No. 1 through No. 3 were marked, offered, and admitted into evidence.
  The hearing lasted approximately 25 minutes.  By the conclusion of the hearing, Mr. Olaka had not appeared.  

8. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

9. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.  

II. findings of fact  

10. The material facts are not in dispute.  

11. Mr. Olaka is an individual who either drives for, or has contracted to drive for, a taxicab company or an exempt passenger carrier.  As a result, Rule 4 Code of Colorado Regulations (CCR) 723-6-6015(c)
 requires that he submit a set of his fingerprints so that the Commission can conduct a criminal history record check.  

12. Pursuant to that Rule, Mr. Olaka submitted his fingerprints to Staff.  On August 18, 2010, Staff forwarded the fingerprints to the Colorado Bureau of Investigation (CBI).  On September 5, 2010, Staff received the results of the CBI and Federal Bureau of Investigation (FBI) fingerprint-based criminal record search (CBI/FBI Report) pertaining to Mr. Olaka.
  The report contained information that showed that Mr. Olaka was arrested in 2009 in Colorado for Driving Under the Influence.  The CBI/FBI Report did not contain information beyond the fact of the arrest.  

13. Staff ascertained that there was a misdemeanor traffic infraction proceeding involving Mr. Olaka.
  Staff determined that, in May 2010, Mr. Olaka pled guilty to the charge of Driving While Ability Impaired (DWAI), as defined in § 42-4-1301(1)(b), C.R.S., and received a sentence of probation with other conditions.  

14. Based on the findings of this investigation, Staff witness Herold sent a letter to Mr. Olaka.
  The letter informed Mr. Olaka that,  

[p]ursuant to §§ 40-10-105.5 and 40-16-104.5, C.R.S. and [Rule 4 CCR 723-6-6015], Staff ... has made an initial ... determination regarding your eligibility to drive for exempt passengers carriers and/or taxi carriers.  

You have been disqualified to drive.  

Hearing Exhibit No. 2 (bolding in original).  The letter informed Mr. Olaka of his right, pursuant to Rule 4 CCR 723-6-6015(j)(III), to petition the Commission for an order reversing Staff’s initial determination.  Although the letter is undated, Staff witness Herold testified that Commission records show that the letter was sent on August 24, 2010.  

15. Due to a processing error, the letter from Staff witness Herold was addressed to “Immans Egweji Claka” at Mr. Olaka’s address.  On November 22, 2010, Mr. Olaka filed the petition that commenced this proceeding.  The ALJ finds that, notwithstanding the misspelled last name (i.e., Claka) of the addressee, Mr. Olaka received the letter; was informed of Staff’s initial determination; and acted in accordance with the instructions contained in that letter (i.e., filed on November 22, 2010 his petition to reverse the initial disqualification determination).  

16. Mr. Olaka did not appear at the Commission’s February 7, 2011 hearing.  Thus, there is no evidence pertaining to the circumstances surrounding his 2009 arrest, his 2010 conviction, or his probation.
  In addition, the evidentiary record contains no information pertaining to Mr. Olaka’s current circumstances or activities.  

III. discussion and conclUSIONS  

17. The Commission has subject matter jurisdiction in this case and has personal jurisdiction over Mr. Olaka.  

18. As pertinent here, § 40-10-105.5(4), C.R.S., provides that an  

individual whose criminal history record is checked pursuant to [§ 40-10-105.5, C.R.S.,] shall be disqualified and prohibited from driving a taxicab for a holder of a certificate of public convenience and necessity that contains authority to operate as a taxicab if the criminal history record check reflects that:  

* * *  


(c)
Within the two years preceding the date the criminal history record check is completed, the individual was:  


(I)
Convicted in this state of ... driving while ability impaired, as defined in section 42-4-1301(1)(g), C.R.S. ... .  

(Emphasis supplied.)  See also Rule 4 CCR 723-6-6015(f)(III)(A) (same).  

19. As pertinent here, § 40-16-104.5(4), C.R.S., provides that an  

individual whose criminal history record is checked pursuant to [§ 40-16-104.5, C.R.S.,] shall be disqualified and prohibited from driving a motor vehicle for a [charter or scenic bus, a luxury limousine, an off-road scenic charter, or a children’s activity bus] if the criminal history record check reflects that:  

* * *  


(c)
Within the two years preceding the date the criminal history record check is completed, the individual was:  


(I)
Convicted in this state of ... driving while ability impaired, as defined in section 42-4-1301(1)(g), C.R.S. ... .  

(Emphasis supplied.)  See also Rule 4 CCR 723-6-6015(f)(III)(A) (same).  

20. Although the language of §§ 40-10-105.5(4) and 40-16-104.5(4), C.R.S., appears to be mandatory, §§ 40-10-105.5(4.5) and 40-16-104.5(4.5), C.R.S., temper the mandatory language by requiring the Commission to consider the standards in § 24-5-101(2), C.R.S.
  In relevant part, § 24-5-101(2), C.R.S., provides that its intent “is to expand employment opportunities for persons who, notwithstanding [the] fact of conviction for an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.”  To that end, the statute requires a state agency (such as the Commission) to look at the individual at the time of the application (or, in this case, the petition) and to look at the relevant circumstances pertaining to the conviction in making its determination.  

21. The ALJ finds that the evidence establishes that, within the two years preceding completion of the criminal history record check, Mr. Olaka was convicted of a DWAI, as defined in § 42-4-1301(1)(g), C.R.S.  This supports Staff’s initial disqualification determination.  

22. Pursuant to Rule 4 CCR 723-6-6015(j)(IV)(B), the petitioning driver (here, Mr. Olaka) bears the burden of proof with respect to the relief he seeks (i.e., reversal of the Staff’s initial disqualification determination).  Petitioner must meet his burden of proof by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  

Staff’s initial disqualification determination must be upheld unless there is sufficient evidence to support a finding that the initial disqualification determination is not supported or there is sufficient evidence with respect to the standards in § 24-5-101(2), C.R.S.  

23. Because Mr. Olaka failed to appear, he failed to meet his burden of proof with respect to either of these points.  Accordingly, the ALJ will uphold or affirm Staff’s initial determination of disqualification and will deny the petition.  

24. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  

A. The Commission Orders That:  

1. The initial determination of driver disqualification made by Staff of the Commission is upheld or affirmed.  

2. The petition filed on November 22, 2010 by Immans Egweji Olaka is denied.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  
 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










�  Rule 4 Code of Colorado Regulations 723-1-1201(b)(I) permits an individual who is not represented by an attorney to appear in Commission proceedings to represent her/his own interests.  


�  The ALJ established on the record that Mr. Olaka did not contact Staff, Staff counsel, the ALJ, or administrative staff of the Commission concerning his desire to have the hearing date changed; concerning his being late for the scheduled hearing; or concerning his inability to attend the scheduled hearing due to an emergency situation.  In addition, the ALJ determined that notice of the hearing (i.e., Decision No. R11-0057-I) was mailed to Petitioner’s last-known address on file with the Commission.  Finally, the ALJ convened the hearing approximately 20 minutes late to allow Mr. Olaka additional time to appear.  After making these determinations and taking these actions, the ALJ heard the matter in Mr. Olaka’s absence because the ALJ concluded that Mr. Olaka’s failure to appear was voluntary and unexcused.  


The ALJ notes that Mr. Olaka has not contacted the Commission since the hearing to explain his absence, that he has made no filing with the Commission explaining his absence from the hearing, and that he made no filing with the Commission requesting a rescheduled hearing date.  


�  Hearing Exhibit No. 1 is a redacted copy of the Colorado Bureau of Investigation/Federal Bureau of Investigation report.  Hearing Exhibit No. 2 is the initial disqualification letter sent by Staff to Petitioner on September 24, 2010.  Hearing Exhibit No. 3 is a redacted copy of certified court records and are publicly-available documents.  Hearing Exhibits No. 1 and No. 3 have had the following information redacted:  Mr. Olaka's social security number and his personal information (e.g., date and place of birth, address).  


�  At all times pertinent to this case, Rule 4 CCR 723-6-6015 was in effect and applicable.  On October 15, 2010, Rule 4 CCR 723-6-6105 (cited in the caption of this docket) became effective.  Rule 4 CCR 723-6-6105 is not applicable to this proceeding.  The language of the relevant provisions of Rule 4 CCR 723-6-6105 and of Rule 4 CCR 723-6-6015 are identical; as a result, the outcome of this proceeding would be the same under either rule.  Reference in this Decision to Rule 4 CCR 723-6-6015 is to that Rule as of October 14, 2010.  


�  The CBI/FBI Report is Hearing Exhibit No. 1.  


�  Hearing Exhibit No. 3 is a certified copy of the court record of that proceeding.  


�  Hearing Exhibit No. 2 is a copy of that letter.  


�  Hearing Exhibit No. 3 provides no information or insight on these issues.  


�  Rule 4 CCR 723-6-6015(j)(IV)(C) states that the Commission “will consider the petition [to reverse a Staff initial disqualification determination] using the standards set forth in § 24-5-101(2), C.R.S.”  
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