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I. statement

1. On November 5, 2010, Applicant Black Hills/Colorado Electric Utility Company LP (Black Hills or Company) filed its Verified Application requesting Commission approval of its 2011 RES Compliance Plan.

2. The Commission gave notice of the filing of the application on November 8, 2010 and established a 30-day intervention period.

3. On January 27, 2011, the Colorado Independent Energy Association (CIEA) filed the Petition of Colorado Independent Energy Association to Intervene Out of Time.  CIEA is a non-profit corporation and trade association of independent power producers duly authorized and in good standing to transact business within the State of Colorado.  CIEA's mission is to foster competitive acquisition of cost-effective resources for the benefit of its members and Colorado ratepayers.

4. CIEA requests leave to intervene out of time based upon inconsistencies found between the information noticed in the original application that conflicts with information submitted by the Applicant in the Direct Testimony of Brian Iverson, dated January 4, 2011. CIEA states that the application addresses a Request for Proposal for wind resources through a competitive solicitation process in early 2011.  However, Mr. Iverson’s testimony states otherwise.

5. CIEA contacted counsel for Black Hills and notified counsel of this intervention.  Black Hills’ counsel indicated to CIEA that there would be no finding sought by the Company with regard to its self-build plans for wind, as expressed in the testimony of Brian Iverson. Among other matters, CIEA seeks to ensure that, per Black Hills’ representation, there is no Commission finding that supports the utility’s efforts to self-build renewable resources without following the Commission’s competitive acquisition process.

6. On February 2, 2011, the Response to CIEA's Petition to Intervene Out of Time was filed by Black Hills.  Black Hills opposes late intervention, stating that the 2011 reference in Mr. Iverson’s pre-filed testimony includes a typographical error that was corrected in an Errata filed on January 24, 2011.

7. On January 24, 2011, the Notice of Errata - Iverson Direct Testimony and Errata - Corrected page 12 of Direct Testimony, Brian G. Iverson were filed.  The errata corrects the testimony as follows:  “Rule 3660(h)(II) in the first quarter of 2011 for a wind project to be on line by the end of 2011 2012.”  The testimony goes on to indicate the critical timing of the project and a related proceeding regarding an independent evaluator.

8. Black Hills contends that this proceeding only addresses 2011 compliance with the RES rules based upon a Purchase Power Agreement with Public Service Company of Colorado.  The Company plans not to acquire any eligible energy resources (wind or solar) in 2011 outside of current obligations.

9. While the plan filed includes information concerning its post-2011 plans, it is argued that inclusion of such information does not affect the scope of the proceeding.  Within four months, its 2012 RES compliance plan should be filed.  It is suggested that the proceeding is a more appropriate forum for concerns raised.

10. Further, it is argued that no finding will be made in this proceeding concerning a potential project under § 40-2-124(1)(f), C.R.S., and Rule 3660(h), Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3, because such a project is not part of the Company’s compliance plans for 2011 and such a project must be the subject of two separate future proceedings, an application under Rule 3660(h)(II) and the Company’s 2012 compliance plan to be filed on May 1, 2011.

11. The filed errata clarifies that CIEA’s concerns go to projects that will be the subject of the 2012 compliance plan. This proceeding establishes a presumption of prudence of planned compliance for 2011.  However, a 2011 compliance plan addresses actions to comply with the RES rules in 2012.  Additionally, the 2011 plan may be considered in light of 2011 planning for 2012 compliance as well as other actions or proceedings.  

12. Beyond acquisition of specific resources or programs, compliance plans address conceptual or strategic approaches to forecasted compliance.  CIEA has a substantial interest in the latter aspects of the Company’s plan as they relate to planned or pending projects that will be included in the 2012 compliance plan.  While prudence of 2012 projects will not be decided herein, the Commission has previously provided guidance or encouragement regarding future assumptions or acquisition of specific resources as part of a compliance plan.  No other party represents CIEA’s interests in this regard. 

13. Mr. Iverson’s testimony addressing the issues serves as an admission that they are within the scope of the proceeding.  CIEA has an interest in those issues. Based upon good cause shown, late intervention will be granted.

II. ORDER

A. It Is Ordered That:  

1. The Petition of Colorado Independent Energy Association to Intervene (CIEA) Out of Time filed January 27, 2011 is granted. 

2. CIEA is granted intervenor status in the proceeding.

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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