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I. statement

1. A Ride in Luxury, Inc. (Petitioner) initiated the captioned proceeding on August 23, 2010, by filing a petition seeking an order of the Colorado Public Utilities Commission (Commission) authorizing a waiver of Commission Rule 6305(b) (age of vehicle).  Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.  Petitioner filed additional information to supplement its petition on December 14 and 17, 2010.

2. On August 30, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.

3. On September 7, 2010, RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs (RDSM) filed its Entry of Appearance and Notice of Intervention through counsel.

4. On September 15, 2010, the petition was deemed complete and referred to the undersigned Administrative Law Judge (ALJ) for disposition.  

5. Pursuant to Decision No. R10-1074-I, issued on September 30, 2010, Petitioner filed its list of witnesses and exhibits.  These materials will be included in the record.

6. Pursuant to Decision No. R10-1162-I, issued on October 27, 2010, an evidentiary hearing was scheduled for December 14, 2010.  The location for the hearing was later designated in Colorado Springs.

7. On December 8, 2010, counsel for RDSM advised the ALJ by email that he (counsel) would be unavailable for the hearing on December 14, 2010, and that RDSM would be withdrawing its intervention.  On December 10, 2010, RDSM filed and served a Motion to Withdraw Intervention based on the unavailability of RDSM’s counsel.

8. Subsequent to the filing of RDSM’s Motion, the ALJ spoke with Colleen Knapp, the person who submitted the petition on behalf of Petitioner in the capacity of its Vice President.  The ALJ indicated his intention to grant the Motion to Withdraw Intervention and advised Petitioner that with the petition being unopposed, the matter could be considered without a hearing pursuant to the Commission’s modified procedures if Petitioner did not request that the hearing be convened.  Rules of Practice and Procedure, 4 CCR 723-1-1403.

9. Ms. Knapp stated that Petitioner did not require a hearing, but asked if she could submit additional information in support of the petition.  The ALJ stated that she could do so.  As noted above, these additional materials were filed on December 14 and 17, 2010, and will also be included in the record.

10. The record in this matter was closed on December 20, 2010.

11. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. Discussion and Conclusions

A. Motion to Withdraw Intervention

12. There is no Commission Rule governing the procedure for a party’s withdrawal of its intervention.  Parties who file an application or petition, may withdraw such filing upon motion and a showing of good cause and no prejudice to other parties where, as here, the withdrawal occurs within 45 days of a scheduled hearing.  4 CCR 723-1-1309(d).  The ALJ will apply this standard to the current Motion.

13. As noted above, the RDSM Motion recites that counsel for RDSM was unavailable for the hearing on December 14, 2010.  On October 13, 2010, the ALJ issued Decision No. R10-1107-I acknowledging counsel’s unavailability for the first sat of dates proposed for hearing and permitting the delay of the hearing until December.  At a prehearing conference held on October 26, 2010, counsel clearly indicated that RDSM was not interested in obtaining other counsel or proceeding without counsel.  Nor did RDSM request a continuance.  Therefore, in the absence of prejudice to Petitioner, the Motion shows good cause.

14. On December 14, 2010, Petitioner expressed to the ALJ that it was not opposed to the Motion to Withdraw Intervention.  Accordingly, the ALJ finds no prejudice to Petitioner in granting the Motion

B. Petition for Waiver

15. Since the petition is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403.

16. Petitioner seeks a waiver for a 2000 model year Lincoln Towncar stretch limousine, VIN 1LFM81W3YY827632 (the Vehicle) extending through August, 2013.

17. Pursuant to Rule 6305(b), except for “classic” cars and those qualified on or before June 30, 2008, a luxury limousine carrier shall not use vehicles older than ten model years as of July 1st of each year.

18. As of July 1, 2010, the subject Vehicle is older than ten model years as specified by the Rule.  Therefore, Petitioner is prevented from using the Vehicle as a Luxury Limousine in the absence of a waiver.

19. Commission Rules permit a waiver to be granted for good cause shown.  4 CCR 723-1-1003(a).  In making its determination the Commission may take into account “considerations of hardship, equity, or more effective implementation of overall policy on an individual basis” and subject any grant of waiver to such terms and conditions as it may deem appropriate.  Id.

20. Petitioner has provided numerous color photographs that depict the exterior and interior of the Vehicle.  The overall condition, in terms of esthetics, is excellent.  

21. In addition, Petitioner has provided a letter of support from Executive Coach Builders, Inc. of Springfield, Missouri.  This entity performed the stretch modification to the vehicle in late 1999.  Executive Coach Builders is certified by Ford Motor Company (manufacturer of the Vehicle) as a Qualified Vehicle Modifier.  The letter of support attests that the process of stretching the frame does not inhibit the integrity of the frame or chassis in any way.

22. Petitioner provided additional letters of support from Wade C. Knight, President of Uptown Limousine Service of Colorado Springs, and Randall A. Cullen, owner of Golden Eagle Limo of Penrose.  These letters provide further evidence of the luxury of the Vehicle and Petitioner’s diligence in maintaining it mechanically.  Both Mr. Knight and Mr. Cullen indicated that they have used the Vehicle with favorable results when they had bookings which they could not accommodate otherwise.  These two letters indicate unconditional support for the petition.

23. Petitioner has also provided evidence of financial hardship as the basis for its waiver request.  Petitioner’s bookings are down between 30 and 50 percent over the past two years.  Petitioner was able to purchase the Vehicle for a substantial discount when compared to comparable limousines advertised for sale.  However, if unable to operate the Vehicle as a luxury limousine, Petitioner will be unable to realize any benefit of that bargain.

24. The ALJ concludes that the record establishes good cause for the requested waiver in this instance.

25. Petitioner established that the condition of the Vehicle is excellent notwithstanding the fact that it is now ten years old.  Petitioner is a closely-held entity and demonstrated that it would suffer economic hardship if unable to use the vehicle as proposed.

26. The balance of equities does not militate against granting the waiver.  Petitioner’s waiver request is supported by entities in competition with Petitioner and with first-hand experience of the condition of the Vehicle.  While it is true that Petitioner took the risk of investing in the Vehicle knowing that the Commission’s Rules impose a ten-year age limit, the evidence did not establish that Petitioner did so for any improper purpose.

27. Moreover, the ALJ concludes that granting a waiver in this instance represents a more effective implementation of the Commission’s overall policy.  The undisputed record establishes that the Vehicle has been maintained in pristine condition to the satisfaction of Petitioner’s customers.  The interior appointments match the criteria set forth in the Rules for a Luxury Limousine and they show no excessive use.  The intent of Rule 6305(b) is to ensure that vehicles operated as Luxury Limousines offer a level of comfort and amenities that is typified by newer models.  The evidence furnished by Petitioner demonstrated that use of the Vehicle is consistent with this intent.

28. Based on the condition of the Vehicle, the Petitioner will be granted a waiver of Rule 6305(b) for a period extending from the date this Order becomes an Order of the Commission to August 31, 2013.  

29. The ALJ will impose conditions as part of granting the waiver.  Because this Vehicle is still ten years-old mechanically, Petitioner must demonstrate that it is being maintained in a way that will prevent mechanical or operational failure to the detriment of the traveling public.  Accordingly, the Petitioner will be required to have the Vehicle inspected by a qualified inspector pursuant to 49 Code of Federal Regulations Part 396.17, as incorporated by Commission Safety Rules, and the Vehicle shall pass such an inspection.  Petitioner shall provide a copy of the completed inspection form to the Commission’s Transportation Safety and Enforcement Unit within 20 days of the effective date of this Order.

30. Petitioner shall keep a copy of this Order granting the waiver in the Vehicle named in this petition.  Petitioner shall provide this Order immediately on request by any Commission enforcement official.

31. Notwithstanding the waiver of Commission Rule 6305(b) as it pertains to the subject Vehicle, Petitioner is responsible for ensuring that the Vehicle complies with all Commission rules governing the operation of the Vehicle as a Luxury Limousine.

32. If Petitioner does not comply with the requirement stated in Paragraph No. 29 within 20 days of the effective date of this Order, then the waiver of Rule 6305(b) shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is made prior to the 20-day deadline.

33. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion to Withdraw Intervention filed by RDSM Transportation, Ltd., is granted.

2. Petitioner A Ride in Luxury, Inc. (Petitioner) is granted a waiver of Commission Rule 6305(b) (4 Code of Colorado Regulations 723-6) for the model-year 2000 Lincoln Towncar, VIN 1LFM81W3YY827632 (the Vehicle) for a period extending from the date this Order becomes the order of the Commission, if it does, until August 31, 2013.

3. Within 20 days of the date this Order becomes the order of the Commission, if it does, Petitioner shall provide to the Commission’s Transportation Safety and Enforcement Unit a true and correct copy of the inspection report completed for the Vehicle as specified in Paragraph No. 29, above.

4. Petitioner shall maintain a copy of this Order with the Vehicle at all times and present such copy to any Commission enforcement officer immediately upon request.

5. Notwithstanding the waiver of Commission Rule 6305(b) as it pertains to the subject Vehicle, Petitioner shall ensure that the Vehicle complies with all Commission rules governing the operation of the Vehicle as a Luxury Limousine.

6. If Petitioner fails to comply with the requirement stated in Ordering Paragraph No. 2 within 20 days of the effective date of this Order, then the waiver of Rule 6305(b) shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is made prior to the 20-day deadline

7. Docket No. 10V-575EC is now closed.

8. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge
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