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I. STATEMENT

1. The captioned application was filed by Applicant, Karen Marie Srebacic, doing business as Mountainside Concierge (Applicant or Ms. Srebacic), on August 30, 2010.

2. The Commission gave notice of the application on 
September 13, 2010.  As originally noticed, the application sought the following authority:

a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers in charter service 

between all points in the County of San Juan, State of Colorado, and between said points, on the one hand, and all points within 65 miles of the intersection of U.S. Highway 550 and Greene Street, Silverton, Colorado, on the other hand.  

3. Durango Transportation, Inc. (Durango Transportation) and San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Montrose Express &/or Wild West Tours (San Miguel Mountain Ventures) timely intervened of right.

4. By Decision No. R10-1148-I, issued October 25, 2010, a hearing was scheduled in the matter to commence on December 16, 2010.  

5. By Decision No. R10-1183-I, issued November 1, 2010, the location of the scheduled hearing was changed to Silverton, Colorado.

6. During the course of the hearing, operating testimony was received from Applicant.  Mr. Art Olson, Mr. Kevin O'Connor, Mr. Danny Huntsman, and Mr. Steve Pendleton testified on behalf of intervenor Durango Transportation.  Mr. Mark Rovito testified on behalf of San Miguel Mountain Ventures.  Public witness testimony was received from and Ms. Chris Tookey, Mr. Malcolm MacDougall, Ms. Amy Armstrong, Ms. Katie Houston, Ms. Rose Raab, Ms. Tiffany Thompson, Mr. George Foster, Mr. David Michaelson, and Mr. Paul Rathbun.  Exhibits 1 through 14, were identified, offered, and admitted into evidence. 

7. At the conclusion of the hearing, the parties were afforded an opportunity to present a closing argument.  Parties orally stated closing arguments and the matter was taken under advisement.

8. By Decision No. R11-0066-I, issued January 19, 2011, notice was provided to the parties that the undersigned Administrative Law Judge (ALJ) intended to take administrative notice of Certificate of Public Convenience and Necessity (CPCN) PUC No. 55703S from the Commission’s records, as issued pursuant to Decision No. R10-0278, Docket No. 10M-028CP, mailed April 1, 2010.  A copy of such certificate was attached as Appendix A to Decision No. R11-0066-I.  
9. Any party objecting to admission of CPCN PUC No. 55703S by administrative notice, or desiring an opportunity to controvert facts contained therein, was ordered to file an objection or request on or before January 27, 2011.  No responses were filed.  In accordance with the notice, administrative notice will be taken of CPCN PUC No. 55703S.

10. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

11. Karen Marie Srebacic has filed an application to operate a sole-proprietorship public transportation company at 1445 Snowden Street, Silverton, Colorado 81433.  See Hearing Exhibit 1.  Ms. Srebacic proposes a relatively small transportation operation of only one or two vehicles.  Joint marketing opportunities are anticipated for her businesses.  In the past, she has been unable to accommodate transportation needs in connection with other services.  

12. Ms. Srebacic’s transportation service is proposed as a very low overhead operation and would provide only one source of support for her living.  She currently holds no authority from the Commission authorizing regulated motor passenger common or contract carrier services.  

13. Ms. Srebacic was motivated to file the within application because Silverton lacks a locally-based year-round transportation provider.  Because she operates another related concierge business, anticipated marginal profits are acceptable and reasonable.  Summer operations will also provide transportation service for passengers of the Durango & Silverton Narrow Gauge Railroad (D&SNGRR) that operates between Durango and Silverton to Silverton-area attractions such as the Old 100 or the Mayflower Mill; however, she does not plan to focus only on tourism services during the summer season. She is familiar with transportation requests through the local Chamber of Commerce as well as through the local ski area. In addition to the needs of other Mountainside Concierge customers, she describes needs of the elderly in the community desiring transportation during inclement weather as well as to shop for such items as groceries and laundromat service).  She is generally familiar with San Juan Backcountry located on Main Street in Silverton; however, she notes that only seasonal operations are conducted.

14. ATVs cannot lawfully be operated on roads in Silverton.  Among services proposed, she will shuttle ATVs and their passengers.  She also proposes to shuttle mountain bikers and hikers to trailheads. 

15. Silverton is remotely located in Southwest Colorado between Red Mountain Pass and Cold Bank and Molas Passes.  Particularly during winter weather, travel over hazardous roadways may be necessary to access Silverton.  The population is highly seasonal ranging from approximately 500 in winter time to more than 1,000 in summer time.  Many establishments close for the winter season.

16. Silverton Mountain is a ski area located approximately six miles from Silverton. The ski area has a tented facility where beer and souvenirs are served at the end of the ski day that can also affect safety on the difficult roadway.  A typical skiing visitor will stay in the area for three nights. Guests are more likely to arrive in Silverton by car, rather than air. The only road to access the area is a winding dirt county road that is typically snow-packed or ice-covered during winter.  The grade slants towards an adjacent river.

17. Ms. Srebacic is familiar with numerous vehicles sliding into the river from the roadway over the years from her prior experience owning and operating a wrecker company based in Silverton.  In her experience, people often drive too fast for road conditions. She pulled several vehicles from the river on the same roadway that is utilized to access the ski area. Based upon her knowledge, experience, and equipment, she will provide the public a safe transportation service to and from the ski area that is not otherwise available.

18. Ms. Srebacic has experience in the transportation industry and with Commission regulation. As mentioned above, she previously owned Mineral Creek Towing in Silverton. She also managed Mountain Limo in Telluride, Colorado for the summer of 2002, in addition to performing dispatching service for them.  Although her experience is some years ago, she demonstrated current familiarity with regulatory requirements.

19. Ms. Srebacic demonstrated a practical understanding of the scope of passenger transportation regulated by the Commission as well as the service proposed. She demonstrated an understanding of the types of service in distinguishing her service and made clear her intention to provide charter service. As parties make reservations for service, they would be able to make use of the vehicle as they desire. There would be no shared services available.

20. Initial operations are proposed utilizing one 2000 four-wheel-drive GMC Sierra, accommodating five passengers and a driver.  She intends to expand with an additional vehicle in the future as a result of her work with the San Juan Basin Agency -- San Juan Area Agency on Aging.  There are no current operations planned for groups larger than five passengers.

21. In addition to the vehicle being paid for, Ms. Srebacic has personal funds available to support operations.  The vehicle that will be used to provide service is fully insured and she owns at least two other vehicles that could be placed into service, if necessary.  A copy of her current business plan was included in the application noted as Exhibit C. See Hearing Exhibit 1.  Ms. Srebacic states that she conservatively projects first-year revenue of $7400 and first-year expenses of $5400.  

22. Ms. Srebacic intends to provide service to airports in Durango and Montrose, Colorado and projects annual revenue of $1700 for this service during the first year.  On cross-examination, she stated an intention not to provide service originating at airports and admitted that airport fees had not been considered.  Rather, she anticipates limiting operations to service originating in Silverton in anticipation of intervenor concerns.

23. Although rates are not yet finalized, anticipated rates for hypothetical charter transportation were reviewed.  A rate of $25 is proposed for transportation from a hotel in Silverton to the Silverton Mountain ski area.  Transportation from a hotel in Silverton to the airport in Durango would cost $60. Transportation from a hotel in Silverton to the airport in Montrose would cost $60.  

A. Public Witness Testimony

24. Six public witnesses appeared and testified in support of the application.  One public witness appeared and testified in opposition to the application.  Taken as a whole, some need is established for additional transportation service within a portion of the area encompassed by this application.   

25. Ms. Chris Tookey is a summer train ticket agent in Silverton and a clerk at the combined courts for San Juan County.  She finds no local winter transportation service available to the community’s aging population.  In absence of service, members of the community have worked together without compensation to meet community needs.  However, she believes the community should have a reliable transportation service available.

26. Ms. Tookey also owns a rental property, Boulder Mountain Resort, and has often felt the need to provide local transportation to tenants without charge due to the lack of available alternative transportation.

27. Ms. Armstrong, an employee of Silverton Mountain ski area, testified on her own behalf.  She works in guest relations handling a broad range of tasks.  She has found that airport car rental companies often cannot guarantee availability of a four-wheel-drive vehicle.  This uncertainty or lack of availability causes particular concerns in safely accessing the ski area.

28. Ms. Armstrong gave an example of someone desiring transportation to the ski area with existing providers.  She contends it is not reasonable to wait hours for service for a six-mile ride and opines that the cost is more than a reasonable person is willing to pay. Despite receiving inquiries for service, her only alternative is to refer to incumbent providers offering service that does not meet reasonable needs. She has never observed an incumbent provider providing service to the ski area.

29. Mr. Foster is the proprietor of a 40-room hotel in Silverton.  Hotel guests and patrons need year-round transportation service.  Mr. Foster describes the biggest unmet need for his establishment is transportation to the ski area.  Due to the lack of available service, he has even given some customers rides for free, despite concerns regarding potential liability to himself or his company.  

30. Ms. Thompson is the Assistant Director of the ambulance association.  Patients in need of transportation to medical facilities have used costly ambulance transport when it is not warranted.  Upon approval of appropriate medical professionals, a patient could be released for transport by other means, keeping the ambulance available in Silverton.  Having only two ambulances, the County is significantly impacted when one is unnecessarily removed from service.  Although desirous, there is no year-round provider available for referral.  Additionally, a patient’s family members may currently be transported by a Sheriff’s Office vehicle.  During such transportation, equipment is not available in Silverton and another officer must be called on duty to cover for the officer transporting family members to meet the patient.

31. A housekeeper working for Mr. Foster sprained her ankle.  She did not have a driver’s license so she was not able to get care on her own.  By arranging private transportation, a $900 cost for an ambulance ride was avoided.  

32. Ms. Raab is the executive director for the Silverton Area Chamber of Commerce. Her most common request for transportation is service into the backcountry during the summer. In the past, she has referred those people to San Juan Backcountry. Additionally, she is aware that chamber members Mild to Wild, Outlaw Tours, and San Juan Scenic are authorized to provide similar services.  None of these providers are based in Silverton.  When she receives requests for airport transportation, she refers them to other area chambers of commerce.

33. Ms. Raab described a recent circumstance where she needed transportation to Grand Junction for medical treatment.  In her instance, her husband was available to fill that need.

34. Mr. Michaelson is the Town Planner for Silverton and the County Planner for San Juan County.  He has approximately 25 years of experience as a planner in resort communities.  First, he testified that Silverton and San Juan County are one of the oldest age distributed curves in Colorado.  As such, the population is trending to need more transportation provided by others.  Secondly, as a resort community, there are needs for safe, efficient, and convenient transportation of passengers into the backcountry.

35. Mr. Michaelson finally described an unmet need for medical transportation when a friend broke her leg.  He had to take time off work to drive her to doctor appointments every two weeks because there was no feasible alternative available.

36. Mr. MacDougall is generally familiar with the back country tour company providing guided tours and is aware that four-wheel-drive vehicles are also rented.

37. Ms. Houston has experience providing social services in the community. Her clients do not use an incumbent commercial transportation service for Medicaid reimbursement.  They often rely upon community members for transportation if they do not have reliable vehicles for transportation.  Ms. Houston described one family’s need to get transportation to Grand Junction for medical needs. Although that family's needs were met through available greyhound bus transportation, Greyhound buses no longer serve Silverton.

38. Ms. Houston contends that no feasible airport transportation is available to Silverton.  Arranging transportation for a family member, she was quoted approximately $250 each way.  Less expensive alternatives were pursued through car rental or taking off work to pick up the passenger.

39. In summary, there is an impression that year-round transportation is available in Silverton, but the cost and level of service makes it such that there is no service.  Particularly in winter time, it may take more than two hours for a service provider based in Durango to originate service in Silverton.  Then, prices are believed to be unreasonably high.  There was no public testimony demanding service to Telluride, Colorado.

40. Mr. Rathbun was satisfied with service by Durango Transportation. Approximately two years prior to the time of hearing, he required transportation to Silverton from Durango. He called to request service when a van happened to be leaving right away. He does not recall how much was paid for the service provided; however, he recalls having bartered some consideration for the ride.  He was satisfied with the quality of service and felt safe along the way.  Mr. Rathbun knows Mr. Olson personally. He lives across the street from Mr. Rathbun’s family in Durango. 

41. Mr. Olson is President and owner of Durango Transportation, which operates pursuant to PUC CPCN No. 14196. Hearing Exhibit 10.  He described Durango Transportation’s service offerings across most of southwestern Colorado, including non-emergent medical transportation through the San Juan Basin Health or Social Services (that includes San Juan County), Medicare, Medicaid, and insurance companies.  He offers that the company has the flexibility to meet the needs of the public, but is not aware of any passengers requesting service to or from Silverton.

42. The company has a published dispatch telephone number and maintains a website that advertises services.  Durango Transportation’s website advertises adventure travel information, including transportation arrangements. Hearing Exhibit 5.  Other means of advertising are maintained as well. See Hearing Exhibits 3, 7, 12, and 13.  

43. Mr. Kevin O'Connor provides accounting and bookkeeping services for Durango Transportation.  

44. Durango Transportation conducts operations from offices located in Durango, Colorado.  It does not have vehicles or personnel permanently stationed in Silverton or a Silverton telephone number.  Durango Transportation uses approximately ten employees and three 15-passenger vans (capable of medical transport) to provide the majority of its transportation services. Additionally, two mini-vans (including one handicapped accessible van) are available in addition to rental vehicles to support its fleet as necessary.  None of the vehicles were within San Juan County on the day of hearing.

45. The vast majority of transportation service to Silverton is scheduled service performed during the summer pursuant to contracts with other vendors. A minimum of one vehicle per day, and up to three vehicles per day, provide transportation between Silverton to Durango.  Illustratively, one way train passengers can return to their point of origination via services provided by Durango Transportation. Service is also offered between the Durango airport and Silverton.  Durango Transportation’s summertime operations drastically differ from those during wintertime. 

46. Durango Transportation has provided charter service to Silverton for larger groups (approximately 20 passengers) where service was provided in connection with other services. Last winter, one group was transported for winter activities.  The only evidence of charter service actually provided by Durango Transportation in San Juan County is for large travel groups visiting the area.

47. Critically, Mr. O’Connor testified that the company chooses the service provided to passengers.  Illustratively, Durango Transportation has taxi, charter, and call-and-demand limousine authority to provide service between downtown Silverton and the Silverton Mountain ski area.  If a customer requests transportation from a hotel in Silverton to the Silverton Mountain ski area, charter service would be provided by Durango Transportation.  Thus, in fact, only charter service is being offered and provided by Durango Transportation for service originating in Silverton outside the scope of existing scheduled service (e.g., from Silverton to the ski area).

48. When asked for rates for transportation originating in Silverton, Mr. O’Connor explained that the service would be provided on a charter basis, unless equipment was in Silverton performing scheduled service.  The charter rate is $72 per hour from equipment dispatch in Durango until it is returned to Durango.  Thus, the cost to move equipment to Silverton for service is approximately $144 in good weather, in addition to time for any passenger trip.  He opined that the total cost for a hypothetical trip from a hotel in Silverton to the Silverton Mountain ski area would be approximately $170.  An estimate for transportation service from the airport in Durango to Silverton is approximately $180 for one-way service.  Transportation from Durango to Silverton is approximately $150.  Transportation from the airport in Durango to Durango is approximately $30.  The cost for a second passenger is an additional $20.  If a shuttle is in Silverton at the time of the request, the cost is approximately $35 per person for transportation to the Durango area.  Of course, such shared shuttle service would not be charter service.

49. Durango Transportation acknowledges that its service may prove expensive, but contends that if the public demanded additional services in the community they would be provided.  The comprehensive nature of the operation is emphasized.  Mr. Olson also contends that the 75-minute response time necessary to provide service in Silverton is reasonable. 

50. Mr. Huntsman, an employee of Durango Transportation, describes the scheduled service between Durango and Silverton provided in connection with raft and rail services.  Mr. Huntsman also describes other circumstances where passengers have requested service from Silverton to Durango. While on duty, he carries a cellular telephone. If approached for other services, he would request additional help as needed to fulfill requested services.  He is not familiar with any complaints regarding the satisfaction of clients with the services provided.

51. San Miguel Mountain Ventures provides taxi, call-and-demand limousine, charter, and sightseeing services pursuant to CPCN PUC No. 1648.  See Hearing Exhibit 11.  A copy of its current equipment list, all based in Montrose and Telluride, was admitted as Hearing Exhibit 14.  Mr. Mark Rovito described the service offered in the Silverton area from Telluride or Montrose.  Transportation is also provided to those in the Telluride area desiring transportation to Silverton (i.e., for skiing), in addition to other tours and private bus charters.   Services are advertised through a website, telephone books, and radio, in addition to chambers of commerce and lodging associations.

52. The rate for transportation to Silverton from Montrose or Telluride is $70 per person, with a two-person minimum.  If transportation was requested from a hotel in Silverton to Silverton Mountain ski area, the call would be referred to another provider of short-distance service in the area.  Although uncertain whether the authority allows call-and-demand limousine service from Silverton to Montrose, he is not aware of any such service having been requested.  If he were authorized to provide service, the same rates would apply.

53. Ms. Mary Thornton owns San Juan Backcountry and provides service pursuant to CPCN PUC No. 55703S, a seasonal authority authorizing operations from May 1 through September 30.  Hearing Exhibit 2, Appendix A to Decision No. R11-0066-I and Decision No. C08-1044, Docket No. 08A-244CP-Extension, issued October 1, 2008.  Mr. Pendleton works for San Juan Backcountry.  

54. The evidence presented at hearing is that operations are conducted from May 1st through October 31st.  Services include trail drop-offs and pickups; ATV rentals, drop-offs, and pickups; and other transportation specified in the certificate. Jeeps are rented for transportation and other tours are provided.  

55. Pursuant to a contract with the D&SNGRR, San Juan Backcountry transports rail passengers purchasing a package including the 100 Mine tour (a historical museum).  Service under this contract was initiated in 2010 with 513 passengers transported.

56. San Juan Backcountry’s authority does not permit transportation to Durango for hospital or doctor visits, but transportation may be provided to a clinic at the Durango Mountain Resort.  Service is also authorized to Telluride, Ridgeway, and Lake City.  See CPCN PUC No. 55703S.

B. Discussion; Conclusion of Law

57. The legal standard governing this application for transportation of passengers and their baggage, in charter service, is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant for such authority has the burden of proving by substantial and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  

58. Based on the evidence of record as a whole, it is found and concluded that Applicant has sustained the burden of proof, in part, under the above-described legal standard.  The public witness evidence presented, summarized above, establishes an unmet need for seasonal transportation service within San Juan County and for round-trip service between San Juan County and La Plata County, Colorado, subject to the restrictions set forth below.    

59. The application, as noticed, seeks broad and unrestricted authority to provide charter service that conflicts with authority under Certificate Nos. 1648, 55703S, and 14196.  However, Ms. Srebacic tailored her operating plan at hearing.  

60. In the original application, service was proposed within a 65-mile radius of a point in Silverton, Colorado.  Ms. Srebacic's testimony regarding her planned scope of operations was confusing initially. She stated an intention to primarily originate services in Silverton. However, she did not preclude many other possible operations and made conflicting statements between the authority sought and the proposed operations.  While this appears to be an attempt to obtain the broadest authority, the scope of unmet need will define the scope of the grant.

61. At one point, authority was sought to provide the Silverton community with a year-round transportation service within a 35-mile radius of Silverton, with the exception of round-trip transportation for domestic needs and medical care.  Additionally, service to airports in Montrose and Durango is proposed.  In the event of a bad accident, people are airlifted to Grand Junction or Denver. She would like be able to provide transportation in connection with such events. She estimates approximately 35 air flights from Silverton occur each year.  The case will be decided based upon this interpreted scope of authority.

62. The evidence presented at hearing proposes operations beyond the scope of notice of the application in this proceeding.
  The requested scope beyond the notice will be denied.

63. Silverton is in a very remote part of the state having a population of approximately 500 people.  Silverton is the only city in San Juan County.  For all practical purposes, the population of Silverton and San Juan County are the same.  Thus, the level of demand, and the level of unmet demand, must be considered in light of a small population and would not be material when compared to more populated areas of the state.  However, the level of demand justifies availability of some transportation service to serve the public convenience and necessity.

64. Without regard to the scope of authority, substantial evidence was presented at hearing regarding the level of service actually provided in Silverton throughout the year.  

65. There is some awareness of San Miguel Mountain Ventures.  As relevant to this application, San Miguel Mountain Ventures provides service between Silverton and Telluride or Montrose for $70 each way, with a two-passenger minimum.  But, as to local service within San Juan County, service requests would be referred to a local provider.  Service between Silverton and Montrose is available, but restricted to service at the Montrose County Airport and/or bus terminal. Applicant failed to demonstrate that San Miguel Mountain Ventures’ service is substantially inadequate.  

66. While there is some awareness of San Juan Backcountry, operations are seasonally limited.  San Juan Backcountry is only authorized to operate seasonally from May 1 through September 30 of each year.
  When operating, it conducts Silverton-based call-and-demand limousine service within much of the territory proposed by Applicant.  Generally, operations are authorized within San Juan County and between San Juan County and the Cities of Ouray and Ridgeway, Colorado.  Additionally, restricted service is authorized to the Durango Mountain Resort and the Sheraton at Tamarron.  CPCN PUC No. 55703S.  Applicant failed to demonstrate that San Juan Backcountry’s service is substantially inadequate.  

67. As relevant here, Durango Transportation provides seasonal scheduled and some charter service to Silverton in addition to operations within LaPlata County.
  The only evidence of any charter operations in San Juan County is for a larger group in connection with other services.  

68. Because of the thinness of demand to support year-round operations, Ms. Srebacic contends that the scope of the Application is necessary in order to ensure financial feasibility.  While substantial testimony was offered regarding transportation related to medical services, she is concerned that restricting the authority in accordance with such evidence would render a service that is not financially feasible.  Mr. Pendleton is also mindful of the challenges to year-round operations in Silverton, expressing concern over sacrificing a successful summertime business to provide winter services.  

69. Beyond rates for service, no public testimony addressed the adequacy of incumbent service within a reasonable time period relevant to the within application.  As such, and except as further addressed below, incumbent providers are protected from competition under the doctrine of regulated monopoly.  

70. The incumbents’ certificates grant them exclusive right to serve customers within the certificated territory only so long as it remains ready, willing, and able to provide that service.  Applicant has not shown, and the undersigned finds, no authority affecting such protection based upon the fact that an incumbent holds only a seasonal CPCN.  Thus, the application will be denied to the extent of authority in conflict with San Juan Backcountry and San Miguel Mountain Ventures’ CPCNs.  Further consideration will be given to the remainder of Durango Transportation’s service outside of the scope of other intervenor authority.

71. Other than seasonal scheduled service, it is found that the only service provided by Durango Transportation in Silverton, specifically as to groups of five or less, is charter service.  Due to the cost of the service, the nature of the charter service is tantamount to no service at all.  Durango Transp., Inc. v. Colo. PUC, 122 P.3d 244, 249 (Colo. 2005).  The evidence establishes that Durango Transportation does not provide service in conflict with proposed operations and that any authorized service within the area described herein is substantially inadequate.

72. Durango Transportation’s service is such that the cost of round-trip transportation for two passengers from Silverton to Durango would cost more than twice the cost of round-trip transportation from Silverton to Telluride.  Using Applicant’s proposed rate from Silverton to Durango, Durango Transportation’s rate is also more likely than not more than double Applicant’s proposed rate.  

73. Durango Transportation’s contention that a grant of authority would be destructive to its overall operation was unconvincing.  With regard to the destructive competition issue, Durango Transportation did not present any specific evidence supporting its suggestion that the existence of Ms. Srebacic’s service will impact its operating results or otherwise impair its ability to provide service under its certificate.  

74. There is no demonstrable evidence that Durango Transportation provides service originating in Silverton comparable to that proposed by Ms. Srebacic.  In light of the cost and timeliness of service, it is not surprising that Ms. Srebacic did not present testimony documenting specific service inadequacies regarding such a service.  Further, due to the transient nature of the tourism market for transportation, it is understandably difficult to present end-use customers to testify regarding the demand for the non-existent service.  The ALJ finds the testimony of a local motel proprietor and ski area employee particularly persuasive as to the transportation needs of its customers visiting Silverton.  

75. Additionally, excessive wait times for service will be avoided for service originating in Silverton with Silverton – based equipment – particularly in winter weather.

76. Thus, based on the evidence of record as a whole, the ALJ finds that a limited grant of authority to Ms. Srebacic will not conflict with or harm Durango Transportation’s operations.  Applicant has partially met her burden of proving a public need for her proposed service in part and the substantial inadequacy of existing service providers to fulfill that specific public need.  The public witness testimony establishes a need for additional charter service within this area.  Durango Transportation has failed to exercise its authority to provide this type of charter service in a reasonable, cost efficient manner, yielding substantially inadequate service, in part.  The evidence is insufficient, however, to establish the inadequacy of other services of Durango Transportation or services of incumbent providers.  That remaining portion of the application requesting authority beyond that addressed herein will be denied.

77. The application submitted by Ms. Srebacic indicates that she will operate in accordance with the Commission’s Rules, Regulations and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire and agrees to be bound by the same.  As indicated above, the evidence of record, the application, and the attachments thereto establish that Ms. Srebacic is fit, financially and otherwise, to conduct operations under the authority granted herein.    

78. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Administrative notice is taken of Certificate of Public Convenience and Necessity PUC No. 55703S, attached as Appendix A to Decision No. R11-0066-I.  

2. The Application of Karen Marie Srebacic, doing business as Mountainside Concierge, is granted, in part.

3. Karen Marie Srebacic, doing business as Mountainside Concierge, is granted a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire as follows:

Transportation of

passengers and their baggage, in charter service,

I. between all points in the County of San Juan, State of Colorado, 

II. from all points in the County of San Juan, State of Colorado, on the one hand, to the Durango Mountain Resort, #1 Skier Place, Durango, Colorado 81301 on the other hand;  

III. from all points in the County of San Juan, State of Colorado, on the one hand, to the Sheraton at Tamarron, 40292 U.S. Highway 550, Durango, Colorado 81301 on the other hand; and 

IV. between all points in the County of San Juan, State of Colorado, on the one hand, and all points in La Plata County, Colorado on the other hand.

RESTRICTIONS:  This Certificate is restricted as follows:

(a) Restricted to the use of motor vehicles with a seating capacity of not more than 6 passengers, including the driver.

(b) Items I, II, and III are restricted to providing seasonal service from October 1 through April 30;

(c) Items II, III, and IV are restricted to providing transportation of passengers in round trip service; 

(d) Item IV is restricted: 

a. Against providing service to or from the Durango Mountain Resort, #1 Skier Place, Durango, Colorado 81301; and

b. Against providing service to or from the Sheraton at Tamarron, 40292 U.S. Highway 550, Durango, Colorado 81301.

4. Karen Marie Srebacic, doing business as Mountainside Concierge, shall not commence operation until it has: (a) caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission pursuant to Rule 6007 (Financial Responsibility) of 4 Code of Colorado Regulations (CCR) 723-6; (b) for each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5 vehicle identification fee pursuant to Rule 6009 4 CCR 723-6, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 6401 (Unified Carrier Registration Agreement) 4 CCR 723-6; (c) filed an advice letter and tariff in compliance with Rule 1210(c) (Advice letters) 4 CCR 723-1, and Rule 6207 (Tariffs) 4 CCR 723-6, on not less than ten days’ notice to the Commission. The advice letter and tariff must be filed as a new Advice Letter proceeding. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date;  (d) paid the $5 issuance fee required by § 40-10-109(1), C.R.S., or § 40-11-108(1), C.R.S.; and (e) received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.   If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge










� The application, generally, only addressed points within 65 miles of Silverton.  Illustratively, Grand Junction is not within such scope.


� Mr. Pendleton’s grasp and understanding of CPCN PUC No. 55703S is troublingly insufficient.  He demonstrated little understanding of seasonal authority or the season during which the company is authorized to operate.  He does not understand a distinction between a contract and a CPCN.  He was troubled understanding the reference to call-and-demand limousine service.


� Durango Transportation’s seasonal service is within the time period of San Juan Backcountry’s seasonal authority.  Although not determinative, limited call-and-demand limousine service may actually be provided to Durango, but only in connection with scheduled service.
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