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I. STATEMENT

1. On October 4, 2010, Dan Curtin (Complainant or Mr. Curtin) filed a Formal Complaint, commencing this Docket.

2. On October 13, 2010, the Commission referred the above-captioned docket to the undersigned Administrative Law Judge (ALJ) for disposition by minute order.

On October 19, 2010, the Commission issued an Order to Satisfy or Answer to Public Service Company of Colorado
 (Respondent or Public Service), as well as an Order Setting Hearing and Notice of Hearing scheduling the evidentiary hearing in this matter for 

3. December 3, 2010, in the Commission offices.  On October 22, 2010, the Commission issued an Errata correcting the date of the Order to Satisfy and Answer.

4. On October 29, 2010, Respondent filed its Answer through counsel, Geraldine Kim.  

5. On November 29, 2010, the ALJ issued Decision No. R10-1285-I confirming the hearing date.  That Order also explained Mr. Curtin’s preference for a telephonic hearing and permitted counsel for Respondent to assert any objection to the hearing being conducted by telephone.  Respondent expressed no objection, and the parties exchanged documentary exhibits prior to the hearing as specified in the Order.

6. The hearing was convened on December 3, 2010, as scheduled via telephone.  Complainant appeared on his own behalf.  Respondent appeared through its counsel, Ms Kim.

7. Because Mr. Curtin was appearing in pro per, the ALJ provided him with admonitions regarding his right to retain counsel, his right to present evidence, his right to cross-examine witnesses, and his right to present a closing argument after presentation of the evidence.  Mr. Curtin stated that he understood these points.

8. Complainant presented the testimony of Mr. Curtin.  Respondent presented the testimony of Mr. Tommy Gallegos.
 Hearing Exhibit 1 through 3 were marked and admitted.  Pursuant to the request of the ALJ, Respondent filed and served a Supplemental Hearing Exhibit on December 6, 2010.
  Attachment A to the Supplemental Exhibit will be identified and admitted as Hearing Exhibit 4A, and Attachment B to the Supplemental Exhibit will be identified and admitted as Hearing Exhibit 4B.

9. At the conclusion of the evidentiary hearing, the ALJ took the matter under advisement.

10. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision. 

II. Findings of Fact

11. Mr. Curtin is the resident of 3081 Meadowvale Court, Grand Junction, Colorado.  At all times relevant to this matter, Mr. Curtin received residential gas and electric utility service from Respondent under account no. 1083100.

12. In August, 2008, Mr. Curtin chose to be billed under Respondent’s Average Monthly Payment (AMP) plan.  The AMP plan is an optional program by which a customer will be charged a uniform amount during 11 months of the year.  The uniform amount is estimated by averaging the customer’s usage over prior billing periods.  In the twelfth month, the customer’s actual usage (and corresponding charges) for the year are compared to the amounts billed under the AMP plan.  This month is called the “true-up” month.  

13. In the true-up month, Respondent bills the amount that represents the difference between the customer’s actual usage for the year and the total of the uniform payments.  For example, if the estimate of a customer’s usage leads to AMP plan payments of $100.00 per month for 11 months, the account would show total credits of $1,100.00 going into the true-up month.  If the customer’s actual energy usage during the year resulted in total charges of $1,250.00, then the customer would be billed for $150.00 in the true-up month even though that amount is higher than the customer’s monthly AMP amount.

14. The AMP plan is designed to eliminate variability in the customer’s monthly budget.  The customer is still responsible to pay the charges for energy actually used.  If the initial estimate is nearly correct, then the payment due in the true-up month should be close to the AMP average bill.  If the initial estimate is too high and the customer’s actual usage is lower than the estimate, then the true-up bill will be lower than the AMP average bill.  In the example in the previous paragraph, the estimate was slightly low and therefore the true-up payment was $50.00 higher than the AMP average.

15. The provisions of the AMP plan, including the requirement of a true-up payment in the twelfth month of each plan year were explained adequately in Exhibits 4A and 4B.  Public Service sent these documents to Mr. Curtin in August, 2008, when he first opted for the AMP plan.

16. In September, 2009, Public Service determined Mr. Curtin’s AMP plan average to be $68.00 per month based on his past usage.  August, 2010, was his true-up month.  As demonstrated below, this amount was too low and resulted in a large true-up amount being due in August, 2010.

17. Hearing Exhibit 2 is an account history showing the AMP payments made by Mr. Curtin from September, 2009, through the present.  It also shows the charges that were accruing for energy actually delivered to the property and how those actual charges compared to the credits for the AMP payments.

18. For the billing period September 1, 2009 through October 1, 2009, Mr. Curtin’s actual usage was $53.19.  With the application of his AMP payment of $68.00 for that month, Mr. Curtin’s account reflected a positive (credit) balance of $14.81.

19. For the October and November billing periods in 2009, Mr. Curtin’s usage continued to be roughly equivalent to the initial estimate such that after the application of his AMP payments the account reflected a negative balance of only $3.12.

20. During the billing periods throughout the winter, Mr. Curtin’s energy usage increased.  For the billing period December 2, 2009, through January 6, 2010, the actual usage was $145.53.  Because this amount is more than $77 higher than his AMP estimate, the account balance even after application of his payment grew to negative $80.65.

21. Mr. Curtin’s negative balance continued to grow throughout January, February, and March, 2010, as his actual usage exceeded the estimated usage.  At the end of that period, Mr. Curtin’s account was $207.32 in the negative.  During April and May, 2010, his actual usage dipped below the estimated usage and started to drive the account balance back toward zero.  However the usage spiked again in June and July, 2010, ultimately driving the account balance to negative $222.98 going into the true-up month.  When this amount was added to Mr. Curtin’s actual usage for August, a true-up bill of $282.99 was generated.

22. Mr. Curtin testified that he continued to receive monthly statements from Respondent showing the account activity and the actual balance, but that he did not pay attention to those statements.

23. In June, 2010, Andrea Borchers, a Public Service Customer Advocate Analyst, reviewed the account and contacted Mr. Curtin to advise that his AMP plan amount be increased to $120 in order to prevent the balance from going so far into the negative, and thereby prevent a comparatively large true-up bill.  Mr. Curtin stated that he could not afford an increase of that size and desired to keep paying at the previous level.

24. Mr. Curtin placed substantial weight on Ms. Borchers’ statement that Mr. Curtin’s usage in the summer months was historically “quite conservative” such that his true-up amount “may not be substantial.”  Hearing Exhibit 1.  Unfortunately, although Mr. Curtin’s usage in April, May, August, and September was below the estimate, these months did not offset the heavy usage during the winter, June, and July.

25. Mr. Curtin continued to pay similar amounts and mistakenly understood that this resolved the issue of the true-up bill.  It did not.  Respondent continued to pursue payment of the difference between the actual charges for energy used throughout the year and the total of Mr. Curtin’s AMP plan payments.

26. As a result of the account having an unpaid negative balance, Respondent terminated Mr. Curtin’s AMP plan in September, 2010.  However, as of the date of the hearing, Mr. Gallegos confirmed that the negative balance was paid and that once Mr. Curtin paid his current bill he would be eligible to re-start an AMP plan if he chose to do so.  It is likely that the average payment in any new AMP plan will change based on the actual energy usage in the past year.

III. Discussion and Conclusions

27. As the proponent of an order in this proceeding, Complainant bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1500.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

28. Mr. Curtin’s Complaint raised the issue of the appropriateness of Respondent’s billing.  In the course of the hearing, it became clear that Mr. Curtin disputed the amount of the true-up bill.  

29. As it is required to do, Public Service continued to track Mr. Curtin’s actual usage even though he had enrolled in the AMP plan.  Mr. Curtin continued to receive monthly statements from Respondent setting forth his actual usage and providing a running balance after application of his AMP payments.

30. Unfortunately, Mr. Curtin did not pay close attention to these statements so he did not understand the extent to which his negative balance was growing.  When Respondent reviewed his account in 2010 and suggested an increase to the AMP plan payment to help him avoid a large true-up, he felt as though the plan was being misapplied to him.

31. The ALJ finds that Respondent informed Mr. Curtin of the provisions of the AMP plan and handled his account properly.  However, the estimate of $68.00 per month put in place in September, 2009, was not adequate for the AMP program to work as designed for Mr. Curtin.  Either the estimate was flawed or Mr. Curtin’s usage increased dramatically in the subsequent year.  The record does not provide an answer.  Additionally, although Exhibit 1 explained why Mr. Curtin’s AMP plan payment was being adjusted upward, he focused on Ms. Borchers’ statement that his conservative summer usage might resolve the problem of a substantial true-up.  That statement was overly optimistic and created more confusion than it resolved.

32. Overall, Mr. Curtin did not demonstrate that he had been overcharged or otherwise improperly billed for his energy usage.  Based on the record presented, therefore, the ALJ will dismiss the Complaint.

33. With regard to Mr. Curtin’s request in the course of the hearing to be re-enrolled in the AMP plan, Mr. Gallegos confirmed on behalf of Respondent that Mr. Curtin is eligible so long as his account status is current as it was on the date of the hearing.  The ALJ advises Mr. Curtin to satisfy himself that he fully understands the provisions of the program before opting back in and, in any case, to monitor his account status reflected in the monthly statements.

34. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

IV. ORDER

A. It Is Ordered That:

1. The Complaint of Dan Curtin is dismissed.

2. Docket No. 10F-708EG is now closed.

3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Respondent is identified as “Excel Energy” in the complaint.  Public Service Company of Colorado, the operating subsidiary of Excel Energy in Colorado is the proper designation of Respondent.


�  Mr. Gallegos is employed by Public Service as a manager of customer advocates.


�  Attachment A to the Supplemental Exhibit was corrected by an Errata filing on December 7, 2010.
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