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I. STATEMENT

1. On June 14, 2010, Complainant Daniel J. Trujillo (Complainant or Mr. Trujillo) filed a Formal Complaint, commencing this Docket.

2. On June 15, 2010, Administrative Law Judge (ALJ) Dale E. Isley denied Complainant’s request for reinstatement of utility service pending the resolution of this Docket on the basis that an unauthorized modification of the meter housing by Complainant precluded restoration of electric power.  Complainant was advised that a renewed request would be considered when and if Complainant provided adequate proof that the meter housing at the subject address had been repaired such that service could be safely restored.

3. On June 17, 2010, the Commission referred the above-captioned docket to the undersigned ALJ for disposition by minute order.

4. On June 18, 2010, the Commission issued an Order to Satisfy or Answer to Respondent Public Service Company of Colorado
 (Respondent or Public Service), as well as an Order Setting Hearing and Notice of Hearing scheduling the evidentiary hearing in this matter for August 18, 2010, in the Commission offices.

5. On July 8, 2010, Respondent filed its Answer through counsel, Geraldine Kim.  On July 13, 2010, Respondent filed a Supplemental Answer.

6. On August 18, 2010, the hearing was convened as scheduled.  Mr. Trujillo requested additional time to prepare his case as he was unsure of the monetary amounts in dispute and wanted to obtain further information from Respondent.  Respondent did not oppose Complainant’s request to continue the hearing and agreed to provide information requested by Mr. Trujillo.  

7. The ALJ informed Complainant that if the amount in controversy changed as a result of his review of new information an amended complaint would need to be filed.  Pursuant to Decision No. R10-0917-I, issued on August 19, 2010, the hearing was re-scheduled to October 27, 2010.  Complainant was also permitted to file an amended complaint no later than September 29, 2010, to which Respondent was permitted an answer no later than October 13, 2010.

8. On September 29, 2010, Mr. Trujillo delivered an Amended Complaint to the Commission.
  The Commission’s copy of the Amended Complaint indicates hand service of the document to Respondent’s office at 1800 Larimer Street, Denver, Colorado.

9. On October 26, 2010, Respondent filed and served a Confidential Motion for Hearing Accommodation.  The ALJ found that the Confidential Motion raised a significant issue to which Complainant needed to be given the opportunity of a reply.  On this basis, the hearing set for October 27, 2010 was vacated by Decision No. R10-1161-I issued October 27, 2010.

10. In Decision No. R10-1211-I, issued November 10, 2010, the ALJ rescheduled the hearing to December 2, 2010, following consultation with the parties.

11. The hearing was convened December 2, 2010, in the Commission offices, Denver, Colorado.
  Complainant appeared on his own behalf.  Respondent appeared through its counsel, Ms Kim.

12. Because Mr. Trujillo was appearing in pro per, the ALJ provided him with admonitions regarding his right to retain counsel, his burden of proof as the proponent of an order, his right to present evidence, his right to cross-examine witnesses, and his right to present a closing argument after presentation of the evidence.  The ALJ also advised Mr. Trujillo that the information contained in or attached to his complaint would not become part of the record unless offered in evidence.  Mr. Trujillo stated that he understood these points.

13. Finding good cause therefor, and in the absence of any opposition from Complainant, the ALJ granted Respondent’s Confidential Motion for Hearing Accommodation.  The accommodation was in place at the commencement of the hearing.

14. Complainant presented the testimony of Mr. Trujillo and Mr. Benjie Aragon.
  Respondent presented the testimony of Ms. Brenda Hughes
 and Mr. Douglas Larsen.
  Hearing Exhibits 1 through 9 were marked and admitted.  Shortly after the commencement of the hearing, the ALJ granted a recess of approximately 45 minutes for Respondent and its counsel to review the contents and attachments of Exhibit 5.  At the conclusion of the evidentiary hearing, both parties made an oral closing statement and the ALJ took the matter under advisement.

15. After the hearing, on December 2, 2010, Respondent filed a Motion to Strike the Amended Complaint (Motion to Strike) or in the alternative to Reopen the Evidentiary Record.  The Motion to Strike was based on Respondent’s contention that it had not been served with the Amended Complaint and was thereby prevented from responding to all of the issues raised in the course of the hearing.

16. Complainant filed no opposition or other response to the December 10, 2010 Motion.

17. As is detailed below, the ALJ will deny the Motion to Strike, but grant the alternative Motion to Reopen the Evidentiary Record.

18. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. Findings of Fact

A. Motion to Strike Amended Complaint or in the Alternative Reopen the Record

19. Based on the testimony of Mr. Trujillo and the certification of service that appears on Exhibit 5, the ALJ finds that the Amended Complaint was hand delivered to Respondent’s Larimer Street address on September 29, 2010.  

20. The ALJ also finds that Exhibit 5 was received at the Commission on the same date as evidenced by the original stamp in blue ink indicating that is the case.

21. For some unknown reason, the Amended Complaint was not scanned by the Commission’s administrative staff and included in the E-Filing inventory for this Docket.

22. The ALJ also finds, based on the affidavit of Ms. Mary Pixley, submitted with the Motion to Strike, that Respondent did not track or otherwise acknowledge receipt of the Amended Complaint on September 29, 2010.  Ms. Pixley describes Respondent’s procedures with regard to incoming mail.  These appear to be reasonable and thorough, but they do not establish that Complainant did not, in fact, deliver the document.

23. The Commission has similar procedures to ensure that documents delivered by parties are logged, scanned, and uploaded to the E-Filing system.  It is clear that the Commission received a copy of the Amended Complaint on September 29, 2010, but the procedures broke down thereafter.  Based on this troubling reality, the ALJ declines to accept the inference that the inability of the Commission or Respondent to track the document was necessarily the fault of Mr. Trujillo.  Accordingly, the Motion to Strike will be denied.

24. The failure of the Amended Complaint to be included in the E-Filing record for this Docket deprived Respondent of the notice that system provides to parties of documents on file that may require review or response.

25. The ALJ finds that the failure of Respondent to track the receipt of the Amended Complaint was due to inadvertence and excusable neglect.  The failure of the Commission to include the Amended Complaint in its E-Filing system compounded the problem for Respondent, depriving Respondent of the chance to recognize the omission and respond appropriately to the document.

26. Reviewing the original Complaint, there are no allegations that Complainant never resided at 1250 S. Monaco Parkway or 4135 Jay Street and is therefore not responsible for any energy charges that arose out of service to those addresses.  In the Amended Complaint, Mr. Trujillo denied any responsibility for charges originating at the Monaco Parkway and/or Jay Street properties and in the course of the hearing, he testified that he had never resided at either address.

27. The ALJ finds that Public Service was not apprised of these claims in the original Complaint and, by virtue of not being able to review the Amended Complaint, was not prepared to address the disputed issues of whether Mr. Trujillo actually resided at Monaco Parkway or Jay Street in its presentation at the hearing.

28. Good cause appearing therefor, and in the absence of any opposition from Complainant, the ALJ will grant the Motion to Reopen the Record and admit as Hearing Exhibit 10 the affidavit of Brenda Hughes dated December 10, 2010, and the attachments thereto.   In addition, Respondent’s supplemental filing dated December 21, 2010, related to the Jay Street issue will be admitted as Hearing Exhibit 11.

B. Issues Raised by the Amended Complaint

29. On or about March 18, 2008, Mr. Trujillo initiated a gas and electric utility account in his name with Public Service for residential property owned by Mr. Trujillo at 5606 E. 62nd Avenue, Commerce City, Colorado (62nd Avenue Property).  Mr. Trujillo purchased the property in mid-2007.  There is evidence in the record that electric and gas utility service was delivered to the 62nd Avenue Property prior to March, 2008, even though Mr. Trujillo had not initiated an account in his name prior to that time.

On April 28, 2008, Public Service transferred an unpaid balance of $1,058.12 for utility service delivered to 1250 S. Monaco Parkway, #24, Denver, Colorado (Monaco Parkway Property) to Mr. Trujillo’s account for the 62nd Avenue Property.  Public Service maintains that 

30. the transfer of this amount was appropriate because Mr. Trujillo received the “benefit of service”
 at the Monaco Parkway Property when the unpaid balance was accrued.

31. Mr. Trujillo testified that he never resided at the Monaco Parkway Property.  He testified that the property was occupied by Deleena Gomez whom he described as the mother of Mr. Trujillo’s child, but not his spouse.

32. Attachment D to Hearing Exhibit 10 is an Apartment Lease Agreement covering the period May 20, 2006 through November 20, 2006, at the Monaco Parkway Property.  Mr. Trujillo executed the lease along with Ms. Gomez as “tenants” of the residential property.

33. Mr. Trujillo’s credit information was provided to Respondent at the time when service was initiated at the Monaco Parkway Property.  Ms. Hughes testified that the same information was provided when service was initiated at the 62nd Avenue Property.

34. The ALJ finds that Mr. Trujillo did reside at the Monaco Parkway Property.  His testimony was effectively refuted by the Apartment Lease Agreement that he executed for that premises and the fact that his credit information was given to Public Service when utility service was activated for that address.

Hearing Exhibit 6 is an account history for energy utility service delivered by Public Service to the Monaco Parkway Property between May, 2006, and April or May, 2007.  Exhibit 6 reflects credits for sporadic payments on the account for the Monaco Parkway Property 

35. totaling $375.00.  Other charges for energy billed to the address in May, 2007, were reversed and resulted in credits against the account balance totaling $88.96.  As of July, 2007, the total unpaid balance for gas and electric service at the Monaco Parkway Property equaled $1,058.12.

36. Based on the finding that Mr. Trujillo resided at the Monaco Parkway Property during the period when the unpaid balance for energy service was accrued, the ALJ finds that Complainant had the “benefit of service” at that address.

37. On January 20, 2009, Public Service transferred an unpaid balance of $494.49 for utility service delivered to 4135 Jay Street, Wheat Ridge, Colorado (the Jay Street Property) to Mr. Trujillo’s account for the 62nd Avenue Property.  Public Service maintains that the transfer of this amount was appropriate because Mr. Trujillo received the “benefit of service” at the Jay Street Property when the unpaid balance was accrued.

38. Mr. Trujillo testified that he did not reside at the Jay Street Property or have utility service in his name there.  He stated that the mother of his children lived there.

39. Hearing Exhibit 11 is a Residence Lease covering the period October 10, 2003 through April 30, 2004 at the Jay Street Property.  The Lease lists Deleena Gomez and Dan Trujillo as lessees and was executed by both of them.

40. The ALJ finds that Mr. Trujillo did reside at the Jay Street Property.  His testimony was effectively refuted by the Residence Lease that he executed for that premises.

41. Hearing Exhibit 7 is an account history for energy charges arising out of service to the Jay Street Property between December, 2003 and December, 2004, in the name of Deleena Gomez.  Exhibit 7 shows payments totaling $691.09 toward billings on the account, and additional credits of $160.78 representing application of deposited funds and accrued interest on deposits.  As of December 22, 2004, the total unpaid balance for utility service delivered to the Jay Street Property totaled $494.49.

42. Based on the finding that Mr. Trujillo resided at the Jay Street Property during the period when the unpaid balance for energy service was accrued, the ALJ finds that Complainant had the “benefit of service” at that address

43. Hearing Exhibit 1 is an account history for energy service delivered to the 62nd Avenue Property between March, 2008 and June, 2010.  It also includes the amounts transferred from the account at the Monaco Parkway Property and the Jay Street Property.

44. In addition, Exhibit 1 includes charges of $313.08 (electricity) and $330.76 (gas) posted on the account on April 2, 2008, for energy delivered to the 62nd Avenue Property between January 1, 2008 and March 28, 2008.  Based on purchase documents furnished by Mr. Trujillo, Respondent concluded that Mr. Trujillo owned the property, resided there, and used energy during that period even though he did not initiate service in his name until March, 2008.

45. Mr. Trujillo did not contradict the evidence that he had purchased and resided at the 62nd Avenue Property as early as mid-2007.  Respondent could not explain why energy charges were not billed for any portion of 2007.

46. Since activating utility service in his name in March, 2008, Mr. Trujillo has made two payments to Respondent totaling $470.00.  The last of these occurred in September, 2008.  Various other credits for application of deposits or interest on those deposits total $354.52.  Once his account balance exceeded $2,100.00 in mid-2008 Mr. Trujillo paid little or no attention to it.  

47. As a result of failing to timely pay for utility service, including the amounts transferred from other properties where he had benefit of service, Mr. Trujillo accumulated numerous late charges on the account.

48. In September, 2008, Public Service disconnected electric service to the 62nd Avenue Property because of an unpaid balance on the account exceeding $2,500.00.  Public Service still delivered natural gas to the premises and continued to invoice those services monthly.  Respondent did not invoice from any electric service between October 8, 2008 and May 6, 2007.

49. In May, 2009, Mr. Larsen discovered that the 62nd Avenue Property was still receiving electricity despite Respondent’s efforts to disconnect.  As he drove up to the property on May 6, 2009, he witnessed a person grab a meter from the meter housing and take it indoors.  The meter housing was left wide open.

50. Public Service then disconnected the electric service at the outlet where the service drop connects to the wiring for the house.  Mr. Trujillo was charged $80 for the meter that was taken inside the house, $122 to cut power to the house, and $75 in investigation charges.

51. Additionally, Mr. Trujillo was charged $1,139.15 on May 12, 2009.  This amount covered the period October 9, 2008 through May 6, 2009.  It was calculated by reviewing prior billings and then prorating them to arrive at an estimated amount of electric usage after the disconnection.  As reflected in Hearing Exhibit 8, the other fees and charges that are added to basic electric usage were added to the May 12, 2009 invoice to create the final amount of the billing.

52. Mr. Trujillo did not dispute that energy had been used at the 62nd Avenue Property between October, 2008 and May, 2009.

53. Mr. Trujillo has a child with special medical needs.  Complainant obtained a medical certificate to this effect and electric power was duly restored in approximately October, 2009.  The only credits to the account after service was restored came as a result of charitable assistance.  An amount of $350.00 was credited to the account in December, 2009, and another $52.50 in April, 2010.

54. As of February 25, 2010, the account had an unpaid balance of $5,302.90.  Respondent at that time disconnected both gas and electric service for non-payment of charges.  At no time during the hearing did Mr. Trujillo testify that he was suffering any financial hardship that prevented him from paying for utility service in his name.  .

55. On April 21, 2010, Mr. Larsen returned to the property and discovered that unauthorized jumper wires had been installed in the meter housing at the 62nd Avenue Property in order to bypass the disconnection of electric service.  These modifications are depicted in Hearing Exhibit 3.  Respondent once again cut service at the outlets and sealed the meter housing.  Mr. Trujillo was charged $402 consisting of $122 for the service cut, $80 for the disabled meter, $125 for the jumpered service, and $197 in investigation charges.

56. On April 28, 2010, Mr. Larsen returned to the 62nd Avenue Property and discovered that automotive jumper cables had been attached to the service drop and connected to the wiring for the residence to thwart the disconnection.  These modifications are depicted in Hearing Exhibit 4.  This unauthorized tampering created a serious safety hazard to the residence itself as well as to surrounding properties.  Respondent’s crews removed the cables and cut the service at the pole to prevent any further efforts to circumvent the disconnection.  Mr. Trujillo was billed $305 for removal of the jumpered service and six feet of service loop.

57. Mr. Trujillo introduced evidence regarding an attempt by a Thomas Gomez to initiate utility service with Respondent in 2010.  This evidence has no bearing on the propriety of charges assessed on the account of Mr. Trujillo and is therefore not relevant to any issue framed by the Amended Complaint.

58. As of the date of hearing, the unpaid balance on the account was $6,784.28.  However, Ms. Hughes conceded that late fees after power was finally severed on April 28, 2010, will be reversed.  These fees total $281.05 and, when credited, will reduce the unpaid balance to $6,503.23.

III. DISCUSSION AND CONCLUSIONS
59. As the proponent of an order in this proceeding, Complainant bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; Rules of Practice and Procedure, 4 Code of Colorado regulations 723-1-1500.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

60. Here, Complainant failed to meet that burden.  Despite being granted a continuance of three months to allow additional time to prepare for hearing, Mr. Trujillo did not demonstrate that inappropriate charges were added to his account.

61. Complainant denied living at the Jay Street Property and Monaco Parkway Property but only succeeded in undermining his own credibility in the process.  He signed leases at the two addresses and lived with the same person—the mother of his children—at both of them.  During the relevant period covered by the respective leases, large unpaid balances accumulated for those addresses.  These were subsequently transferred to Complainant’s account pursuant to the “benefit of service” policies in Respondent’s approved tariffs.  Mr. Trujillo produced no witnesses and no evidence that he lived elsewhere when those charges accrued.

62. Complainant’s failure to make payments on the account led to the accumulation of late charges and multiple disconnections.  To compound the issue, Complainant installed or permitted to be installed unauthorized modifications to the meter or service drop connections.  These activities led to additional charges and, in at least one instance, created a very grave safety risk for Complainant, any other occupants of his residence, and his neighbors.  None of this evidence was controverted by Mr. Trujillo.  

63. Lastly, Respondent added $643.84 in charges for utility service between January 1, 2008 and March 28, 2008.  Mr. Trujillo owned the property during that time and did not refute evidence that he used energy during the same period.  His only inquiry was why Public Service did not charge him for any usage in 2007.  Regardless of Respondent’s answer to that question, Mr. Trujillo did not establish that he did not use energy during the period January through March, 2008, or that the corresponding utility charges were inappropriate.

64. The ALJ concludes that Respondent appropriately supported and documented the charges applied to this account.  The evidence in the record demonstrates that Complainant benefitted from service at three different addresses, yet paid for a small portion of it.  On multiple occasions he attempted to circumvent disconnections of his utility service with no apparent regard for the safety consequences to himself, the child who lived with him, or his neighbors.  He testified under oath that he never resided at addresses where he had signed leases as a tenant.  The ALJ can give little credence to the evidence he put forth.  Accordingly, the Complaint will be dismissed.
 

65. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Confidential Motion for Hearing Accommodation is granted.

2. The Motion to Strike the Amended Complaint is denied.  The Alternative Motion to Reopen the Evidentiary Record is granted.

3. The Amended Complaint filed by Daniel J. Trujillo is dismissed with prejudice.  

4. Docket No. 10F-418EG is now closed.

5. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Respondent is identified as “Excel Energy” in the complaint.  Public Service Company of Colorado, the operating subsidiary of Excel Energy in Colorado is the proper designation of Respondent.


�  Although the Amended Complaint, Hearing Exhibit 5, bears a “received” stamp in original blue ink indicating delivery to the Commission on September 29, 2010, the document does not appear in the Commission’s E-Filing system.


�  At the hearing, Mr. Trujillo confirmed under oath that he had hand delivered the amended complaint to Respondent’s office on September 29, 2010.  Counsel for Respondent maintained that she had never seen the amended complaint prior to the hearing.


�  The hearing started late because Mr. Trujillo was delayed on his way to the Commission offices.


�  Mr. Aragon has performed some maintenance at the subject property for Mr. Trujillo.


�  Ms. Hughes is a Senior Customer Service Analyst at Public Service.


�  Mr. Larsen is a Revenue Protection Investigator at Public Service.


� Benefit of Service is defined in Public Service tariff sheets R7 (natural gas) and R9 (electric).  The ALJ, on his own motion, took administrative notice of these documents which are part of the official records of the Commission.  A person of full legal age who resides at a premises to which utility service is delivered is deemed to have the benefit of such service and is liable to the utility for payment, under certain stated conditions, if the primary obligor (the “customer of record”) fails to pay for such service and frustrates reasonable and timely efforts to collect the amount due.


�  The ALJ finds that the signature on the Apartment Lease Agreement matches the signature of Mr. Trujillo on documents filed with the Commission.


�  In the Amended Complaint, Mr. Trujillo sought unsubstantiated consequential damages of $10,000.  The Commission has no jurisdiction to award such relief and therefore that request will not be considered.
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