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I. STATEMENT  

1. On December 21, 2010, the Commission mailed the Formal Complaint and Notice of Proceeding (Complaint) that commenced this docket.  Decision No. C10-1359.  In that Order, the Commission:  (a) approved issuance of the Complaint; (b) informed Paul H. Epler, doing business as Action Towing (Mr. Epler or Respondent), of the allegations against him and of the possible consequences in the event that the allegations are proven; (c) scheduled a February 8, 2011 evidentiary hearing in this matter; and (d) referred this case to an Administrative Law Judge (ALJ).  

2. Ordering Paragraph No. 4 of Decision No. C10-1359, states:  “The Respondent shall file [his] answer within 20 days of service of this Order.”  (Emphasis supplied.)  Review of the Commission file in this matter reveals that Decision No. C10-1359 was served by U.S. mail on December 21, 2010.  Review of the Commission file in this matter reveals that, as of the date of the instant Order (which is more than 30 days after Decision No. C10-1359 was served), the Respondent has not filed an answer to the Complaint.  

3. On January 21, 2011, Staff of the Commission (Staff) filed its Entry of Appearance and Notice Pursuant to Rule 1007(a).  

4. The Parties in this proceeding are Staff and Respondent.  

5. On January 21, 2011, Staff filed two motions:  (a) Motion for Telephone Testimony of Jason Boyer and Request for Shortened Response Time and (b) Motion for Telephone Testimony of Detective Jason Johnson and Request for Shortened Response Time.  On January 21, 20101, Staff served these motions on Respondent.  

6. Concerning the scheduled February 8, 2011 evidentiary hearing date.  At present, because Respondent has not filed an answer to the Complaint, there is a question as to whether this case is at issue (that is, contested by Respondent).  To resolve this question and to address other procedural questions concerning this case, by this Order the ALJ will vacate the evidentiary hearing scheduled for February 8, 2011 and will schedule a prehearing conference to be held on February 8, 2011.  

7. Concerning the two requests for shortened response time.  Staff states that shortened response time is necessary because of the need for a ruling, in advance of the February 8, 2011 hearing date, on the motions seeking to present testimony by telephone.  Now that the ALJ has vacated the evidentiary hearing date, the ALJ finds that there is no reason to shorten response time to the two motions.  Thus, the ALJ will deny the requests to shorten response time.  

8. Rule 4 Code of Colorado Regulations (CCR) 723-1-1400, response to the motions will be due on or before February 4, 2011.  Pursuant to that Rule, “[f]ailure to file a response may be deemed a confession of the motion.”  

9. Concerning issues for the prehearing conference.  The ALJ requests that the Parties be prepared to discuss the following at the prehearing conference:  (a) the status of the docket in view of Respondent’s failure to file an answer to the Complaint;
 (b) whether Respondent may present evidence or may testify if he has not filed an answer to the Complaint; (c) whether stipulations as to the facts underlying Respondent’s felony conviction are possible; (d) argument with respect to the two pending motions for taking testimony by telephone; and (e) potential hearing dates and procedural schedule.  The Parties are advised that, and are on notice that, at the prehearing conference the ALJ may have additional areas or issues to explore.  

10. The Parties are advised that, and are on notice that, failure to appear at the prehearing conference will be deemed (a) to be acquiescence to the rulings made during, and decisions reached at, the prehearing conference and (b) to be a waiver of any objection to the rulings made during, and the decisions reached at, the prehearing conference.  

11. Concerning advisements.  As he is an individual, Respondent may appear in this matter without counsel.  Rule 4 CCR 723-1-1201(b)(I).  Mr. Epler is advised that, and is on notice that, if he proceeds pro se (that is, without an attorney) in this matter, then Mr. Epler will be bound by and will be held to the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  The same standard applies to civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  The Commission has held that this standard applies to proceedings before the Commission.  

12. All Parties are advised that, and is on notice that, they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
     

II. ORDER  

A. It Is Ordered That:  

1. The evidentiary hearing scheduled for February 8, 2011 is vacated  

2. A prehearing conference in this matter is scheduled for the following date, at the following time, and in the following location:  

DATE:

February 8, 2011  

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado 80202  

3. At the prehearing conference, the Parties shall be prepared to discuss the issues set out above.  

4. The Request for Shortened Response Time for the Motion for Telephone Testimony of Detective Jason Johnson is denied.  

5. The Request for Shortened Response Time for the Motion for Telephone Testimony of Jason Boyer is denied.  

6. The Parties shall be held to the advisements contained in this Order.  

7. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










�  For example, if there is no answer to the Complaint, is this docket uncontested?  If it is uncontested, what does that mean with respect to the issues to be addressed during the evidentiary hearing?  


�  These Rules are available in electronic form on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc� and in hard copy from the Commission’s administrative services personnel.  
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