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I. STATEMENT  
1. On August 10, 2010, Public Service Company of Colorado (Public Service or PSCo) filed a Verified Application in which it seeks Commission approval of, guidance with respect to, endorsement of, or authorization for implementation of proposals related to PSCo’s electric and natural gas Demand-Side Management (DSM) and energy efficiency goals, programs, and incentives.  With the Application, Public Service filed the direct testimony and exhibits of Ms. Debra L. Sundin;
 Mr. Scott B. Brockett;
 and Mr. Timothy J. Sheesley.
  

2. Numerous entities intervened of right or were granted leave to intervene by permission.  Among the entities intervening of right are Climax Molybdenum Company (Climax) and CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (CF&I); each is an industrial customer of Public Service.  

3. The Commission will hear this docket en banc.  Decision No. C10-1023.  

4. Following a prehearing conference, the Commission issued Decision No. C10-1215.  In that Order, the Commission established a procedural schedule;
 scheduled the evidentiary hearing; and established discovery response dates and cut-off dates.
  

5. On January 7, 2011, Climax and CF&I (Movants) filed a Motion to Compel Discovery (Motion).  Appended to the Motion are Exhibit 1 (copies of e-mail correspondence between counsel for Movants and counsel for Public Service) and Exhibit 2 (copies of the discovery requests and objections at issue).  

6. By Decision No. C11-0038, the Commission shortened response time to the Motion to January 14, 2011.  The Commission also referred the Motion to an Administrative Law Judge (ALJ) and delegated to the ALJ the resolution of all future discovery disputes.  

7. On January 14, 2011, Public Service filed its Response to the Motion.  In that filing, Public Service opposes the Motion and asks the Commission to deny the Motion.  There are no appendices or exhibits attached to the Response.  

II. DISCUSSION AND CONCLUSION  
A. Duty to Confer.  

8. Commission’s Rules of Practice and Procedure, Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 governs discovery in Commission proceedings.
  Rule 4 CCR 723-1-1405(b) requires “movant [to make] a good faith effort to resolve the discovery dispute” before filing a motion to compel response to discovery.  Review of the e-mail correspondence appended to the Motion at Exhibit 1 establishes that, prior to filing the Motion, Movants attempted in good faith to resolve the dispute concerning Request No. Climax 1-8 and Request No. Climax 1-19.  Public Service does not contest this good faith effort.  The ALJ finds that Movants have satisfied this requirement in Rule 4 CCR 723-1-1405(b).  Thus, the ALJ now considers the substance of the Motion.  

B. General Discovery-Related Principles.  

9. Rule 4 CCR 723-1-1405(a) incorporates by reference specific provisions of the discovery rules found at Colorado Rules of Civil Procedure (Colo.R.Civ.P.) 26 through 37.  

10. A party may serve discovery upon another party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Colo.R.Civ.P. 26(b)(1).  The scope of pretrial discovery is broad in order to effectuate its purposes, some of which are:  discovery of relevant evidence, simplification of issues, elimination of surprise at hearing, and promotion of settlement of issues and cases.  Silva v. Basin Western, Inc., 47 P.3d 1184, 1188 (Colo. 2002).  Preparation for cross-examination of witnesses at hearing is another purpose of discovery.  

11. Consistent with the purposes of discovery, the concept of relevance with respect to discovery is a broad one (Sewell v. Public Service Company of Colorado, 832 P.2d 994, 999 (Colo. App. 1991)) and “is not equivalent to the standard for admissibility of evidence at trial” (Williams v. District Court, 866 P.2d 908, 911 (Colo. 1993)).  Thus, “[i]nformation is discoverable if it is sufficiently related to the issues in the litigation.”  Williams, 866 P.2d at 914 (Vollack, J., concurring).  “[I]t is sufficient that the inquiry be made as to matters generally bearing on the issue and relevant thereto.”  Lucas v. District Court, 140 Colo. 510, 517, 345 P.2d 1064, 1068 (1959).  See also Colo.R.Civ.P. 26(b)(1) (information discoverable if it “appears reasonably calculated to” lead to discovery of admissible evidence).
  

12. This is not to say that the right to pretrial discovery is unrestricted.  The Colorado Supreme Court has cautioned that,  

[a]lthough the law generally favors discovery, the scope of discovery is not limitless.  The need for discovery must be balanced by weighing a party's right to privacy and protection from harassment against the other party's right to discover information that is relevant.  

Silva, 47 P.3d at 1188 (internal citation omitted).  

13. The Colorado Supreme Court has emphasized that, “[w]hen resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court, 718 P.2d 1044, 1046 (Colo. 1986).  

14. With these principles in mind, the ALJ addresses the Motion.  

C. Discussion of Requests.  

15. On December 3, 2010, Movants served discovery requests on Public Service.  On December 16, 2010, Public Service objected to two of those discovery requests and, relying on the objections, provided no substantive response.  Movants seek an Order requiring Public Service to respond to the two contested requests.  

16. In its Response at 3-10, Public Service presents a number of arguments in support of its general view that discovery in Commission proceedings is not, or should not be, as broad as discovery in judicial civil litigation.  Public Service asserts that the following require that the Commission keep a tighter rein on discovery than is done in civil actions:  (a) the standards for intervention in a Commission proceeding are lower than those for intervention in a judicial civil proceeding, with the result that more persons are able to intervene in Commission proceedings to protect their individual interests; (b) the generally policy-based nature of Commission litigation differs from the “redress for a civil wrong” litigation in civil courts (id. at 4); (c) the prefiling of testimony and exhibits in Commission proceedings assures that parties have more information than is available in civil litigation where witness testimony is presented for the first time on the witness stand; (d) Public Service is regulated, must seek Commission approval (in proceedings such as the present docket) prior to implementation of “any action that has significant cost or policy implications” (id. at 6), and thus has many matters pending before the Commission at any given time; (e) the cost associated with PSCo’s responding to discovery in Commission proceedings (e.g., employing staff to respond to discovery) could affect adversely PSCo’s ratepayers (e.g., result in higher rates); and (f) the discovery response time in Commission proceedings is considerably shorter than the discovery response time in civil litigation.  As a result of these differences, Public Service proffers the following standard for discovery addressed to Public Service:  “the Commission should reject discovery not reasonably targeted to elicit truly probative information.”  Id. at 6 (emphasis supplied).  

17. The ALJ is not persuaded by these arguments.  First, none is a recognized basis on which to object to discovery.
  Second, the assertion that the Commission should reject discovery that does not meet Public Service’s proffered standard is an invitation to change the standard for discovery set out in Colo.R.Civ.P. 26(b)(1) and incorporated by reference by Rule 4 CCR 723-1-1405(a)(I).
  The requested change can only be adopted through rulemaking,
 and this case is an adjudication.  Third, adopting PSCo’s suggestion and changing the standard for discovery in this proceeding would prejudice both the Movants and any other party that has relied on the standard established in the existing Rule and Colo.R.Civ.P. 26(b)(1).
  

18. Public Service also argues that, given the prefiling of testimony and exhibits, Movants (and, presumably, other parties) are able to focus discovery on the theoretical or factual bases for Public Service’s proposals.  Consequently, Public Service argues that Movants (and, presumably, other parties)  

should not be permitted to compel discovery of hundreds of documents, such as marketing materials, unless such documents have been considered by [Public Service] or were relied upon in formulating the position advocated by  

Public Service.  Motion at 6.  

19. The ALJ finds this argument unpersuasive because it ignores an important purpose of discovery:  preparation for cross-examination.  To prepare for cross-examination that tests PSCo’s proposals and testimony, Movants (and other parties) must be able to obtain internal Public Service documents that may not have been relied upon by Public Service witnesses.  In the ALJ’s experience, what a witness did not rely upon in testimony (or when preparing testimony) is at least as telling as -- and often may be more telling than -- what the witness relied upon in testimony (or did rely on when preparing testimony).  

20. Public Service further argues that,  

to the extent ... disclosure of all “internal communications” regarding a specific topic becomes a required part of Commission practice, [this may have a] disruptive and chilling effect ... on the operations of [PSCo’s] business and on the vigorous debate [Public Service] want[s] to encourage among [its] employees regarding the positions [Public Service is] considering taking in regulatory proceedings.  [Public Service’s] business unit personnel may be less likely to communicate with each other should it become routine for their communications to be disclosed in Commission proceedings.  

Response at 10.  

21. The ALJ finds this argument to be unpersuasive.  First, the argument is based on speculation.  Second, employees of a regulated utility (such as Public Service) have a significant information advantage vis-à-vis other parties (such as Movants) with respect to utility operations and matters, including, for example, the impact on rates and ratepayers of adopting and implementing utility proposals such as those made in this docket.  Access to a utility’s internal communications regarding matters that are before the Commission in this case (e.g., lost margins) serves to lessen (or to even out) that information advantage by allowing access to documents that may reflect all sides of an internal discussion.
  

22. The ALJ now addresses the specific arguments directed at the two requests.  

1. Request No. Climax 1-8.  

23. Request No. Climax 1-8 reads:  

Please provide all internal correspondence regarding lost margins from the final commission decision in Docket No. 07A-420E denying recovery of lost margins through the date of application in this docket.  

24. The December 16, 2010 objections to Request No. Climax 1-8
 read:  

Public Service objects to this request on the ground that it does not seek information that is relevant to any of the issues raised in this proceeding and is not reasonably calculated to lead to the discovery of admissible evidence.  Public Service objects further on the ground that the request is overbroad and unduly burdensome.  

The objections to Request No. Climax 1-8 raise these issues:  (a) whether the information sought is relevant; (b)  whether the information sought is reasonably calculated to lead to the discovery of admissible evidence; and (c) whether the request is overbroad and unduly burdensome.  

25. Movants argue that the relevancy objection is not well-taken because, “[a]s part of the relief sought in this docket, [Public Service] is specifically requesting rate recovery for so-called lost margins.  [Request No. Climax 1-8] seeks internal correspondence related to lost margins.”  Motion at ¶ 6.  Movants assert that the requested discovery “goes directly to the heart of [Public Service’s] case.”  Id.  In addition, Movants cite Public Service’s statement that  

internal correspondence relating to lost margins, especially if it were to discuss strengths and weaknesses of [Public Service’s] lost margin proposal[,] is not probative of whether [PSCo’s] lost margin proposal is just and reasonable and in the public interest  

(Motion at ¶ 8 (quoting e-mail dated December 20, 2010 from Anne E. Hopfenbeck, Esquire, to Mark T. Valentine, Esquire)) and observe that PSCo’s statement  

underscores the futility of the [relevancy] objection.  It would be novel indeed for the Commission to adopt the position that a weakness or strength of a proposal is unrelated to, and is not probative of, whether the proposal is in the public interest.  

Motion at ¶ 9.  

26. To the objection that the request “is not reasonably calculated to lead to the discovery of admissible evidence,” Movants observe that the “data will be used to identify evidence that might be introduced by [Movants] and to develop a litigation position -- the very purpose of discovery.”  Motion at ¶ 6.  Movants argue that, as customers, they have the right  

to challenge the proposed rate increase and, as part of that challenge, are entitled to discover internal correspondence that presumably will contain discussion of the new proposal, what makes this proposal worthwhile despite the Commission’s previously announced position on lost margins, the strengths and weaknesses of the proposal and so forth.  

Id.  

27. Public Service responds that its objections that the requested information is not relevant and that the request is not reasonably calculated to lead to the discovery of admissible evidence are well-taken.  Public Service argues that:  (a) Movants have not framed their request in a way that elicits facts and data “to allow it to test the reasonableness of [PSCo’s] incentive proposal -- the ‘claim’ that is at issue” in this proceeding (Motion at 11); (b) Movants have challenged the proposed incentive structure on grounds that neither depend on nor would be strengthened by “disclosure of communications regarding lost margins generally” (id. at 12); (c) the “marginal relevance of ... historical discussions is insufficient to justify imposing such a great burden” on Public Service (id.); (d) Public Service employees’ “opinions about the strengths and weaknesses of [PSCo’s] position regarding recovery of lost margins ... [would not be] probative of what is ultimately a public policy decision whether the ... proposal should be approved” (id.); (e) Public Service has provided “all information relied upon and the bases for [the] proposed incentive mechanism” (id.); (f) the “absence of the requested communications did not limit [Movants’] ability to challenge [PSCo’s] proposal for lost margin recovery in any way” (id.); and (g) “[c]ommunications among [Public Service] employees considering proposals -- that ultimately were not proposed by [PSCo] in ... filings with the Commission -- have no relevance whatsoever to this proceeding” (id. at 13).  On these bases, Public Service urges the Commission to deny the Motion as it pertains to Request No. Climax 1-8.  

28. The ALJ has reviewed the Application and direct testimony and exhibits filed in this proceeding.  The ALJ finds that Request No. Climax 1-8 seeks information that is relevant to this proceeding based on, for example and without limitation, the Application at ¶¶ 19-21 and the Direct Testimony of Scott B. Brockett at 6-10, 15-19, and 23-29 (and associated exhibits of Mr. Brockett).
  In addition, the ALJ finds Movants’ arguments to be persuasive.  Finally, to the extent Public Service’s arguments repeat, or rely on, arguments discussed earlier in this Order, the ALJ finds that, for the reasons discussed above, the arguments are not persuasive.  

29. Concerning the objection that the request is overly broad and unduly burdensome, Movants state that the request is focused and circumscribed in that it seeks “correspondence for a limited time period[.]”
  Motion at ¶ 7.  Movants assert that Public Service’s objection is pro forma, lacking “any showing, or even an attempt at a showing, as to why responding would be so burdensome that [Public Service] need not be required to respond to the request at all.”  Id.  Movants argue that “[d]iscovery by its nature requires some effort” (id.), and that Public Service has not shown that responding to the request will require “some undue amount of effort that outweighs the broad nature and truth-seeking purpose of discovery” (id. (emphasis in original)).  

In response, Public Service asserts that the objection is well-taken because PSCo has “traditionally not been required to conduct the kind of electronic records search that would be required to respond to” this discovery request.  Response at 7.  In support of its objection, Public Service provides information about the costs it incurred in another, but unidentified, litigated matter in which it purportedly was required to do an electronic search in response to discovery (id.).  Public Service also provides “some numbers [to] give the Commission a sense of the burden an electronic records search such as [Request No. Climax 1-8] would impose” (id. at 8).  Public Service urges the Commission to deny the Motion because “forcing [PSCo] to 

30. respond further [to this request] will be burdensome to [Public Service] and will do little to assist the Commission in deciding the specific policy issues before it.”  Response at 13.  

31. The ALJ finds PSCo’s arguments to be unpersuasive.  That a discovery request does not fall within the parameters of what has “traditionally” been done in discovery in Commission proceedings is not a basis for an objection to discovery.
  In addition, Public Service has chosen not to file a motion for protective order pursuant to Colo.R.Civ.P. 26(c).  This leaves the ALJ with a grant-or-deny decision concerning the discovery request because there is no information concerning any intermediate option (e.g., reasonable schedule for production of the requested documents or possible narrowing of the time frame covered by the discovery request).  Further, Public Service has provided only general -- and unverified -- information to show that it would be unduly burdensome on Public Service to produce the documents that are responsive to the request.  As a result, the ALJ finds that Public Service has failed to meet its burden of proof with respect to this issue.  Finally, Colo.R.Civ.P. 26(b)(1) and relevant case law make it clear that whether documents produced in response to discovery “assist the Commission in deciding the specific policy issues before it” (Response at 13) is a too-narrow statement of the purpose and permissible scope of discovery.  

32. For the foregoing reasons, the ALJ finds that the information sought in Request No. Climax 1-8 is relevant to the subject matter of this proceeding; is reasonably calculated to lead to the discovery of admissible evidence; and is neither overbroad nor unduly burdensome.  The ALJ will grant the Motion as it pertains to Request No. Climax 1-8 and will order Public Service to respond, on or before January 31, 2011, to Request No. Climax 1-8.  

2. Request No. Climax 1-19.  

33. Request No. Climax 1-19 reads:  “Please provide all marketing materials used with regard to DSM programs discussed in the application.”  In the Motion at ¶ 16, Movants state that this request “is now limited to marketing materials for one specific year.”  That year is 2010.  Id. at ¶ 13.  

34. The objections to Request No. Climax 1-19 read:  

Public Service objects to this request on the ground that it seeks information that is not relevant to any of the issues raised in this proceeding and is not reasonably calculated to lead to the discovery of admissible evidence.  Public Service further objects that the request is overbroad and unduly burdensome.  

The objections to Request No. Climax 1-19 raise these issues:  (a) whether the information sought is relevant; (b)  whether the information sought is reasonably calculated to lead to the discovery of admissible evidence; and (c) whether the request is overbroad and unduly burdensome.  

35. Movants argue that neither the objection that the information sought is not relevant nor the objection that the request is not reasonably calculated to lead to the discovery of admissible evidence is well-taken.  Movants state that the  

relevance of the data sought is apparent.  In this docket, [Public Service] requests that the Commission set DSM goals for [PSCo].  [Public Service’s] own evidence shows that it expects marketing efforts to have a direct impact on customer awareness and how many customers actually adopt DSM programs.  

Motion at ¶ 14.  They point out that  

the data request goes to [Public Service’s] marketing effort as a whole.  [Public Service] relies on the KEMA study to support its application, and the study states that marketing is very important to achieving the requested goals.  Hence there is a direct relationship between marketing and achievable DSM goals, and [Movants] are entitled to discovery on the subject.  

Id. at ¶ 15.
  In addition, Movants rely on their arguments discussed above with respect to Request No. Climax 1-8.  

36. In support of its objection, Public Service argues that, although the KEMA Study  

state[s] that estimation of market potential [for DSM] is a function of “program marketing and education” among other factors, ... review shows that KEMA did not mean by this statement that its assessment of potential was based on review or consideration of marketing materials used by [Public Service] at any prior time.  ...  The only [PSCo] information considered by KEMA for the study was the total marketing budget developed for 2009.  

Response at 14 (quoting the KEMA Study (Exhibit DLS-2) at page 1-1).  Public Service asserts that the focus of the Application is “the overall annual energy savings goals to be achieved from 2012 to 2020.”  Id.  In Public Service’s view, it is likely that both the future DSM products and the future marketing and implementation of those products will differ from those of the past.  As a result, Public Service asserts that the  

specific marketing activities [Public Service] has undertaken in the past to promote its DSM products has no relevance and is not probative to the question of the reasonable levels of annual energy savings goals going forward.  

Id.  

37. The ALJ has reviewed the Application and direct testimony and exhibits filed in this proceeding.  The ALJ finds that Request No. Climax 1-19 seeks information that is relevant to this proceeding based on, for example and without limitation, the Application at ¶¶ 17-18 (regarding PSCo’s use of achievable DSM potential identified in the KEMA Study)
 and the Direct Testimony of Debra L. Sundin at 22-23, 25-26 (regarding guidance sought concerning natural gas DSM plans), 27-29 (regarding use of the achievable potential scenarios in the KEMA Study, including costs,
 in developing proposed electric DSM goals), and 48-54 (regarding market transformation), and Exhibit DLS-2 (KEMA Study).
  In addition, the ALJ finds Movants’ argument to be persuasive.  Finally, to the extent Public Service’s arguments repeat, or rely on, arguments discussed earlier in this Order, the ALJ finds that, for the reasons discussed above, the arguments are not persuasive.  

38. Concerning the objection that the request is overly broad and unduly burdensome, Movants assert that Public Service’s objection is pro forma and fails “to state why the request is so onerous that it should be excused completely from providing any response.”  Motion at ¶ 16.  

39. Public Service responds that the request, even as modified, is unduly burdensome because “it would require 2 people working full time for two to three days to pull together all the different marketing materials used to promote over 250 DSM products during 2010[.]”  Response at 14.  

As modified by Movants, Request No. Climax 1-19 seeks “all marketing materials used [in 2010] with regard to DSM programs discussed in the application.”  (Emphasis supplied.)  From the Response, it appears that Public Service read the request as requiring it to 

40. provide marketing materials for all of its 2010 DSM products, whether or not they are “DSM programs discussed in the application.”  Thus, the ALJ finds that Public Service’s explanation of the burden that responding to the request would impose does not focus on cost or effort necessary to respond to the request.  As a result, the ALJ finds that Public Service has failed to meet its burden of proof with respect to this issue.  

41. In addition, Public Service does not address its objection that the request is overbroad.  As a result, the ALJ finds that Public Service has abandoned this objection and has failed to meet its burden of proof on this issue.  

42. For the foregoing reasons, the ALJ finds that the information sought in Request No. Climax 1-19 is relevant to the subject matter of this proceeding; is reasonably calculated to lead to the discovery of admissible evidence; and is neither overbroad nor unduly burdensome.  The ALJ will grant the Motion as it pertains to Request No. Climax 1-19 and will order Public Service to respond, on or before January 31, 2011, to Request No. Climax 1-19.  
III. ORDER  

A. It Is Ordered That:  
1. The Motion to Compel Discovery, which motion was filed by Climax Molybdenum Company and CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel, is granted.  
2. On or before January 31, 2011, Public Service Company of Colorado shall respond to Discovery Request No. Climax 1-8.  
3. On or before January 31, 2011, Public Service Company of Colorado shall respond to Discovery Request No. Climax 1-19.  
4. This Order is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










� Ms. Sundin is employed by Xcel Services, Inc., as Director, DSM and Renewable Strategy and Planning.  


� Mr. Brockett is employed by Xcel Services, Inc., as Director, Regulatory Administration and Compliance.  


� Mr. Sheesley is employed by Xcel Services, Inc., as Chief Economist.  


�  As pertinent here, answer testimony was to be filed on or before December 17, 2010; rebuttal testimony and cross-answer testimony are to be filed on or before February 4, 2011; and any settlement agreement is to be filed on or before February 11, 2011.  Decision No. C10-1215 at ¶ 4.  


�  As pertinent here, noon on December 17, 2010 was the cut-off date for discovery addressed to PSCo’s direct testimony and exhibits.  Decision No. C10-1215 at ¶ 7.  Responses and objections to discovery addressed to PSCo’s direct testimony and exhibits were due within ten calendar days of service.  Id. at ¶ 6.  


� The Commission may modify the time frames and procedures in Rule 4 CCR 723-1-1405.  In this proceeding, Decision No. C10-1215 contains such modifications.  


�  Public Service urges denial of the Motion because Movants “seek[] to subject [PSCo] to discovery that goes well beyond what is required to assist the Commission to decide the limited issues before it.”  Response at 10.  The cited cases and Colo.R.Civ.P. 26(b)(1) establish that this is a too-narrow statement of the purpose and permissible scope of discovery.  


�  If properly supported, some or all of the arguments might support a motion for protective order pursuant to Colo.R.Civ.P. 26(c).  No such motion is pending.  


�  Public Service’s arguments go to the issue of whether the scope of discovery addressed to Public Service (or any regulated utility) ought to be different than, and more restricted than, the scope of discovery addressed to any other party in a Commission proceeding.  


� If Public Service would like the Commission to consider a rule change, Public Service may file a petition for rulemaking.  


� Even if the ALJ could adopt the proffered “reasonably targeted to elicit truly probative information” standard (which she cannot), the ALJ would not adopt the proffered standard because it is vague and would be difficult to apply.  For example, Public Service:  (a) offers no definition of “truly probative information” and provides no citation to a decision that uses that standard; (b) offers no standard for the Commission to use to determine, in advance of the evidentiary hearing, whether information or data sought in discovery is “truly probative”; and (c) offers no standard for the Commission to use in determining whether discovery is “reasonably targeted to elicit truly probative information.”  


� Public Service acknowledges the possibility that the requested internal correspondence may include discussion of the strengths and weaknesses of the lost margin proposal.  Motion at Exhibit 1 at 4 (e-mail dated December 20, 2010 from Anne E. Hopfenbeck, Esquire, to Mark T. Valentine, Esquire).  


�  Public Service later appeared to assert these additional objections:  





[a]ssuming arguendo that [internal Public Service correspondence concerning lost margins] were determined to be relevant, such correspondence would also be protected from disclosure by the work product doctrine and the attorney/client privilege.  


Motion at Exhibit 1 at 4 (e-mail dated December 20, 2010 from Anne E. Hopfenbeck, Esquire, to Mark T. Valentine, Esquire).  In its Response, however, Public Service does not assert either the work product doctrine or the client/attorney privilege.  Consequently, the ALJ finds that Public Service does not rely on either the work product doctrine or the client/attorney privilege as a basis for its objection to Request No. Climax No. 1-8.  


�  This also establishes that Request No. Climax 1-8 is reasonably calculated to lead to the discovery of admissible evidence.  


� The time period is approximately 26 months:  June 5, 2008 (date on which Decision No. C08-0560, Docket No. 07A-402E was issued) to August 10, 2010 (date on which the Application was filed).  


�  Public Service also asserts that, 





up to now neither the Commission nor regular practitioners before the Commission have subjected [PSCo] to these types of requests that seek “all internal communications” regarding a specific topic.  ...  [W]e believe these types of requests should be considered prima facie unreasonable in Commission proceedings given the policy-driven nature of Commission litigation, the pre-filing of testimony and exhibits, and the short turn-around for discovery”  


in Commission proceedings.  Response at 9-10.  For the reasons discussed above with respect to Public Service’s suggested standard for discovery addressed to it, the ALJ cannot adopt in this adjudication PSCo’s proposal that a type of request “be considered prima facie unreasonable.”  For the Commission to adopt this standard, a rulemaking is required.  


�  The KEMA Study is the Colorado DSM Market Potential Assessment Final Report prepared by KEMA, Inc., and dated March 12, 2010.  This study is Exhibit DLS-2 to the Direct Testimony of Debra L. Sundin.  


�  See also Application at ¶ 25 (seeking “endorsement of [PSCo’s] plan to incorporate more market transformation activities into its DSM plans going forward and to take credit for measurable savings resulting from such activities”) and ¶ 26 (“seeking guidance with respect to setting expenditure targets and energy savings goals with respect to [PSCo’s] natural gas DSM plan beginning with the 2012 plan year”).  


� These costs include marketing and educational expenditures.  KEMA Study (Direct Testimony of Debra L. Sundin at Exhibit DLS-2) at 3-6 passim.  


�  This also establishes that Request No. Climax 1-19 is reasonably calculated to lead to the discovery of admissible evidence.  
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