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I. STATEMENT
1. Discovery Tours, LLC (Applicant) initiated the captioned proceeding on July 27, 2010, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On August 5, 2010, RDSM Transportation, Ltd., doing business as Yellow Cab of Colorado Springs (RDSM or Intervenor) timely filed its Intervention and Entry of Appearance through counsel.  

3. On August 2, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.  That Notice described the service proposed by Applicant as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in sightseeing service 

between all points in the Counties of El Paso, Fremont and Teller, State of Colorado.

4. On September 8, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. Pursuant to Decision No. R10-1202-I, issued November 4, 2010, an evidentiary hearing was convened on December 20, 2010, at the El Paso County Courthouse in Colorado Springs.  Ms. Christina Ring appeared on behalf of Applicant.  Mr. Duane Kamins appeared as counsel for Intervenor.   

6. As a preliminary matter, Mr. Kamins raised the issue of whether Applicant could be represented by a non-attorney.  Applicant was advised of the Commission’s requirements pertaining to the representation of limited liability entities by Decision No. R10-1173-I, issued on October 28, 2010.  Applicant was required to submit information establishing its closely-held status by November 12, 2010, or alternatively enter an appearance through a licensed attorney by the same date.  Applicant was advised that failure to comply with the requirements concerning legal representation could result in its filings being stricken in the event the ALJ determined that Applicant was not a closely-held limited liability company.  As of the date of the hearing, Applicant had not provided any of the information requested in that Order with regard to its status.

7. In addition, Mr. Kamins argued that Applicant’s failure to comply with the Commission’s witness and exhibit disclosure rule, Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1405(e)(1), should result in an evidentiary sanction against Applicant.  In Decision No. R10-1173-I the ALJ ordered Applicant to disclose the witnesses and exhibits it intended to offer in evidence at hearing no later than November 15, 2010.  That Order advised all parties that the failure to make the required disclosure would bar the presentation of witnesses and exhibits, except in rebuttal.  As of the date of the hearing, Applicant had not served any disclosure of its proposed witnesses and exhibits.

8. The ALJ examined Ms. Ring with regard to the criteria necessary to establish that an entity is closely-held and entitled to representation by a non-attorney.  § 13-1-127, C.R.S., and 4 CCR 723-1-1201(b)(II).  Ms. Ring attested under oath that she is the sole owner of Applicant and provided a good faith estimate of the value of the authority at stake in this proceeding being substantially less than $10,000.  The ALJ determined that Applicant is a closely-held entity and that the amount in controversy is less than $10,000.  Therefore, Ms. Ring was permitted to represent Applicant as a non-attorney.

9. Because Applicant was represented by a non-attorney, the ALJ provided Ms. Ring with admonitions, including her right to retain and be represented by counsel, her right to produce evidence in the form of testimony and exhibits,
 her right to object to or cross-examine evidence presented by the Intervenor, and an explanation of the burden of proof that falls on an applicant.  Ms. Ring stated that she understood these points.  Later, the ALJ reminded Ms. Ring that only evidence in the record would be considered in rendering a decision on the application.

10. Turning to the failure of Applicant to disclose its proposed witnesses and exhibits in advance of the hearing, counsel for Intervenor is correct to raise the potential for unfair prejudice against his client.  Intervenor disclosed its proposed evidence when it first appeared in this Docket on August 5, 2010.  Applicant therefore had the benefit of knowing what information Intervenor would attempt to introduce, while the converse was not true for Intervenor.

11. Ms. Ring signed the subject application and identified herself therein as the owner of Applicant.  She also participated in discussions with Mr. Kamins on behalf of Applicant to determine a mutually-agreeable date for the evidentiary hearing.  The ALJ determined that Intervenor should have reasonably expected Ms. Ring to testify on behalf of Applicant such that no unfair surprise would result from permitting her to do so.  No other witness was permitted to testify on behalf of Applicant and none was proffered.  Ms. Ring stated that she had no exhibits to introduce in support of the application, rendering that portion of the discussion moot.

12. These preliminary matters having been resolved, the ALJ proceeded to the presentation of evidence.  Applicant offered the testimony of Ms. Ring.  Intervenor offered the testimony of Mr. Fred Hair.
  No exhibits were offered or admitted in evidence.

13. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of the proceeding together with a written recommended decision.

II. FINDINGS OF FACT
14. Ms. Ring is the owner and sole employee of Applicant.  She has lived in the Colorado Springs area for approximately 21 years.  Concurrently, she holds a position as a training manager for Hewlett-Packard.  She devotes approximately 45 hours per week to her duties with Hewlett-Packard, although she represented her work schedule as very flexible.

15. At present, Applicant holds a luxury limousine authority from the Commission.  Applicant desires a common carrier authority primarily to permit the addition of graphic advertising on the vehicle used to transport passengers.

16. Ms. Ring is an avid hiker and is familiar with many trails and outdoor attractions in the area she desires to serve.  She has developed knowledge of the history, geology, and botany in these same areas that she desires to pass along to clients in the proposed sightseeing service.  In her other work experience she has acquired skills as an instructor and facilitator.

17. Ms. Ring intends to offer excursions to customers who desire more than mere transportation between points.  She proposes to offer tours of city landmarks as well as transportation to various trailheads, where she would lead guided hikes.  She also intends to offer refreshments in the form of snacks and water on these excursions.

18. Ms. Ring also stated that Applicant wishes to provide transportation to ski resorts in Colorado.  The only ski resort she identified by name is Breckenridge.  Breckenridge ski resort is located in Summit County, Colorado.

19. Ms. Ring is trained in CPR and first-aid.  She considers this training essential to providing a safe experience to hikers exploring the terrain in the area.

20. Applicant will offer transportation using a single 2004 model year, 15-passenger Chevrolet van.  That vehicle is currently in use under Applicant’s luxury limousine authority.  Ms. Ring established that the vehicle is maintained in accordance with the Commission’s Safety Rules and has passed a safety inspection conducted by Staff of the Commission.  Ms. Ring will be the driver and sole operator of the vehicle.  She will also handle all telephone and internet inquiries and bookings for the proposed service out of her residence.

21. The Applicant’s assets are indistinguishable from those of Ms. Ring.  Other than her estimate that Applicant had realized gross receipts of approximately $500 in a three-month period, the record contains no other detail of Applicant’s financial fitness.  Applicant has not provided any transport for hire under its luxury limousine authority since August or September, 2010.

22. The record contains no statements of support or need from any member of the public.  Ms. Ring testified that she had received positive feedback from customers that used Applicant’s luxury limousine service, but did not identify any person by name or provide any written testimonial.

23. Applicant did not offer any evidence of its proposed fare structure.

24. Intervenor’s taxi authority permits it to provide taxi service between all points in El Paso County, Teller County, and southern Douglas County, and from said points on the one hand, and all points in the State of Colorado, on the other hand.
  Intervenor also has taxi authority between all points in the City and County of Denver, to all points within the Counties of El Paso and Teller.

25. Mr. Hair has been employed by Intervenor in various capacities since 1983.  He is intimately familiar with Intervenor’s operations, especially since 2003 when he became the general manager of the taxi service.

26. Intervenor has provided transportation service to various tourist destinations in the area including Garden of the Gods, the Air Force Academy, Royal Gorge in Fremont County, Cheyenne Canyon, and city tours of Colorado Springs.  Intervenor does not train its drivers as tour guides, although some of them possess significant knowledge of the local area.

27. Mr. Hair testified that Intervenor can provide transportation to all points described in Applicant’s request.  However, there was no evidence substantiating Intervenor’s ability to originate a trip in Fremont County.

28. Intervenor’s drivers undergo background checks, defensive driver training, and meet all Department of Transportation qualifications.  The drivers do not ever escort passengers on hikes or other excursions once they reach a destination.

29. If hikers use Intervenor’s taxi service to a trailhead, they must pay a waiting charge or pre-arrange a meeting time for return transportation.

III. DISCUSSION AND CONCLUSIONS
30. Applicant, as the proponent of an order in this proceeding, bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; 4 CCR 723-1-1500.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

31. Common carriers of passengers for hire in Colorado are treated as regulated monopolies unless subject to an exception as are, for example, taxi services in the metro Denver area.  § 40-10-105, C.R.S.  Among other things, an applicant for a Certificate of Public Convenience and Necessity (CPCN) as a common carrier must demonstrate a public need for the proposed service and that granting the CPCN is in the public interest.  4 CCR 723-6-6203(a)(X) and (a)(XII).  An application shall include signed letters of support indicating such need.  Id.  One component of showing public need for the proposed service is proof that the existing service is substantially inadequate.

32. Applicant here presented no substantial evidence of public need or that granting the requested authority is in the public interest.  Ms. Ring attached a letter signed by herself asserting that public need exists for the proposed service.  This letter is largely self-serving and focused mainly on what Applicant represents are its “unique” offerings.

33. The fact that Applicant’s intended services differ from those already available in the subject area does not, by itself, establish need for the services.  Applicant presented no testimony nor any written expression of support from any individual or group in the community evidencing the need for Applicant’s services.  Moreover, the fact that Applicant’s luxury limousine service has provided no transportation for hire since August or September, 2010, and has grossed a total of approximately $500.00 since June, 2010, creates a reasonable inference that the need for the proposed service does not exist.
  If the opposite is true, Applicant did not refute the inference with a preponderance of substantial evidence.

34. Intervenor established that it has provided transportation to local attractions in the past and no witness (without an affiliation to Applicant) came forward to say that Intervenor’s existing transportation service was inadequate to meet his or her needs in this regard.

35. In addition, Applicant failed to establish its financial fitness as a condition of receiving the CPCN it requests.  4 CCR 723-6-6203(a)(XIII).  Applicant offered no evidence of the extent of its capitalization and/or debt.  Applicant’s assets are the same as Ms. Ring’s personal assets, but these were not described in any detail.  Applicant is experiencing a negative cash flow of approximately $700.00 per month, and yet there was no evidence of how long this can be sustained.

36. The financial fitness of a certificate-holder is an important consideration.  The Commission is bound to ensure that utilities provide the public with necessary services that are reliable and safe at just and reasonable rates.  See §§ 40-4-101 and 40-3-101, C.R.S.  If Applicant, or any utility, is not financially solvent, it is conceivable that the safety, reliability, comfort, and convenience of the service may be degraded to the detriment of the public.

37. While the Commission understands and appreciates Applicant’s sincerity and intent to improve common carrier service to the public, the competent evidence of record fails to establish an unmet need for service proposed in the application, that existing carrier services within the scope of the application are substantially inadequate, or the financial fitness of the Applicant.  For these reasons, the ALJ finds and concludes that in the course of this hearing Applicant did not meet its burden of proving that it should be granted a CPCN for the proposed service.  

38. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order

IV. ORDER

A. The Commission Orders That:

1. The application of Discovery Tours, LLC, for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire is denied.

2. Docket No. 10A-535CP is now closed.

3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Subject to the ruling reached in Paragraph No. 11, below.


�  Mr. Hair is the general manager of Yellow Cab of Colorado Springs, operated by Intervenor RDSM.


�  Applicant indicated that she would like to add Breckenridge to the geographic scope of the area to be served under the requested authority.  To expand the area to include Summit County would require an amendment to the application and a re-notice of the application to permit affected parties the opportunity to intervene.  As those steps were not taken, only the original geographic scope will be considered in this Decision.


�  The ALJ on his own motion took administrative notice of Certificate No. 109, which is part of the official records of the Commission.


�  Much of what Ms. Ring describes as Applicant’s proposed service can already be provided under its luxury limousine registration.  Applicant intends to use the same vehicle, the same operational procedures, and the same driver/guide in its proposed sightseeing service as it does currently.  The fact that additional graphics may be permitted on a sightseeing vehicle or that sightseeing transportation is not exclusive to one chartering party does not render Applicant’s experience as a luxury limousine service irrelevant to the issue of public need.
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