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I. STATEMENT
1. On April 15, 2010, High Country Express, LLC (Applicant) filed an application for common carrier authority to provide call-and-demand limousine service within Summit County and from Summit County to Denver International Airport (DIA) (Application).

2. On April 26, 2010, the Public Utilities Commission (Commission or PUC) issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand limousine service

between all points in Summit County, State of Colorado, on the one hand, and Denver International Airport in Denver, Colorado on the other hand.

3. On May 25, 2010, Rainbows, Inc., doing business as 453-TAXI (453-TAXI) filed a Notice of Intervention in this matter.  On June 1, 2010, MTN Shuttle (MTN) filed a Notice of Intervention in this matter.  

4. On June 2, 2010, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

5. The matter was set for hearing on September 1, 2010 in Breckenridge, Colorado.  Additional hearings were held on September 21, 2010 in Silverthorne, Colorado and October 14, 2010 in Denver, Colorado.  Closing Statements of Position were due on October 29, 2010.

6. The hearing was convened by the undersigned ALJ at the assigned place and time.  Applicant appeared through its legal counsel.  Intervenor, MTN appeared through its legal counsel.  Intervenor 453-TAXI withdrew its intervention on July 6, 2010.  At the hearing, the ALJ heard the testimony of 11 witnesses.  Applicant presented the testimony of nine witnesses, while Intervenor presented the testimony of two witnesses.  Fifteen hearing exhibits were admitted into evidence during the course of the hearings. 

7. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record and exhibits of this proceeding, as well as a recommended decision.

II. FINDINGS OF FACT
A. Applicant

8. Applicant is owned by Ms. Jillian Hollen and Mr. Peter Griff.  Both Ms. Hollen and Mr. Griff are also owners and operators of Fresh Tracks Transportation (Fresh Tracks), a certificated common carrier providing transportation in Summit, Eagle, and Chaffee Counties since January, 2006 and operating under Certificate of Public Convenience and Necessity (CPCN) PUC No. 55753.  Fresh Tracks provides shuttle service between the various ski resorts in those counties, as well as late night and wedding party transportation through pre-arranged and call-and-demand service.  In the event this Application is granted, Ms. Hollen and Mr. Griff intend to transfer ownership of High Country Express to Fresh Tracks.  

9. Applicant proposes to purchase and utilize four 15-passenger vans, model years 2005 through 2007 at a cost of approximately $17,000 per vehicle.  Applicant intends to put $2,000 down per vehicle and finance the remainder through an auto dealership.  They expect to incur monthly vehicle payments of $300 to $400 per month, per vehicle.  Applicant has already been approved for a loan of $65,000 to cover start-up costs including vehicle purchase and marketing.  Applicant received a quote from Arrow Insurance to insure the vans for $2,150 for a 120-mile radius for each 15-passenger van, which equates to $8,400 per year for four vans.  

10. Additional expenses related to vehicles identified by Applicant include registering the vehicles with DIA.  This is expected to cost approximately $800 per vehicle, which includes a $500 performance bond, $250 for a security check, and $50 for AVI tags to allow Applicant’s vans to enter the DIA commercial vehicle areas.

11. Applicant also expects to expend approximately $1,500 for training new drivers which includes conducting background checks.  Additionally, placing want ads in the local newspaper seeking drivers will cost $110 for a 14-day advertisement.  

12. Ongoing operating expenses in addition to insurance include fuel for the four vans at approximately $2,000 per month during December, and $3,600 per month during January through March.  Tires will be replaced annually at a cost of $500 per vehicle.  Applicant will share office space with Fresh Tracks, which results in annual rent of $6,000.  Utilities assignable to Applicant will run approximately $200 per month which includes basic utilities, phone lines for reservations, and for drivers and driver cell phones.  Payroll taxes and licenses are estimated to be $12,000 per year.  

13. The sum total of expenses Applicant estimates on an annual basis include: $38,000 to operate four 15-passenger vans; repair and maintenance costs of $9,000; employee payroll of $53,000; owner salaries of $36,000 each for Ms. Hollen and Mr. Griff; $5,750 for supplies, including golf and ski racks, tires uniforms, logos, and office supplies; interest and principle payments for the $65,000 start-up loan from Wells Fargo; $16,800 for payments for the four vans; $6,000 for the DIA fees for the four vans; $2,400 in hiring and training costs including want ads and defensive driving courses; and approximately $5,500 in advertising expenses, including radio and newspaper ads, printing 20,000 brochures, website enhancements, and peak time advertising.  These expenses will total approximately $200,000 per year according to Applicant’s estimates.

14. Regarding revenues, Applicant projects that a minimum of 3,454 passengers will be required to be transported during the first year of operations in order to break even.  Applicant projects that it can transport an average of 30 people a day during the winter ski season and approximately 10 people a day during the summer months, or approximately 5,150 passengers a year.  Applicant intends to charge $60 per person for a one-way trip and $48 for children.  Ms. Hollen represented that Applicant would not hesitate to transport one or two passengers to DIA at a time.  The lost revenue could be made up by transporting passengers back to Summit County, or it could be made up on subsequent trips.  Ms. Hollen further noted that 265 days out of the year can be classified as high traffic periods for transportation service to DIA.

15. Ms. Hollen determined there was a need for the proposed service as a result of her experiences with Fresh Tracks.  She noted that the company receives quite a few phone calls during ski season inquiring whether Fresh Tracks can provide transportation service between Summit County and DIA.  She also noted that Fresh Tracks receives many requests for airport service from hotels and ski resorts as well.  She indicated that Fresh Tracks receives approximately ten phone calls a day for DIA service during ski season and an average of five phone calls a day during the summer months.  It is estimated that the peak population in Summit County is approximately 130,000.  Summit County also enjoys 3.7 million skier visits per year at its various resorts.  Ms. Hollen indicated that there is such a high demand for service to and from DIA that Fresh Tracks provided support for Intervenor MTN, when it sought authority to provide that service.  

16. In addition, it was noted that European and Asian contacts with which Applicant is familiar provide 1,500 to 4,000 skiers a year to Summit County.  As well, Vail Resorts is spending additional money to promote skiing at its resorts.  Ms. Hollen sees an additional need for airport service based on her experience with Fresh Tracks and as a concierge.  In her opinion, there is a constant need for transportation, especially shuttle service to and from DIA.  While it was acknowledged that skier visits and overall business has been down in recent years due to the ongoing recession, Ms. Hollen observed that Fresh Tracks’ business has increased this last year approximately 12 percent from the 2007 to 2008 season.  

17. Ms. Hollen has attempted to call MTN but the call typically goes straight to voicemail.  She notes that people continue to call Fresh Tracks for airport service because there are no other real options.  

18. Applicant has extensive experience in providing transportation services in Summit County through Fresh Tracks.  As indicated previously, Fresh Tracks has provided call-and-demand limousine service in Summit, Eagle, and Chaffee Counties since 2006.  Fresh Tracks typically transports 50 to 150 people a day utilizing four 15 passenger vans.  Ms. Hollen stated that Fresh Tracks has had no Commission violations since it has been in business and has been inspected three times during that period.  In addition, it has had no passenger complaints.  Both Ms. Hollen and Mr. Griff are familiar with Commission transportation rules and regulations.

B. Public Witness Testimony in Support of Applicant

19. Ms. Christy Campton testified for Applicant.  She is the owner of Cody Rafting, which provides river rafting excursions generally from May through September on the Arkansas, Colorado, and Dolores rivers.  During the winter months she operates a retail clothing store.  Ms. Campton has experience with airport shuttle problems both personally and through her rafting company.  

20. Ms. Campton stated she has never heard of MTN and has therefore never utilized its airport shuttle service, nor is she certain whether 453-TAXI provides service to DIA.  Regarding Colorado Mountain Express (CME), a transportation service operating under its federal authority which provides shuttle service between Summit County and DIA, Ms. Campton stated that she does not utilize its services due to the high cost.  In addition, she finds the gap in scheduled service, sometimes up to four hours, especially in the summer, as inconvenient.  

21. Ms. Campton stated that approximately 7,000 tourists a year use her rafting services during the rafting season which runs from mid-June to mid-August.  Nearly half of those rafters are from out-of-state.  Of those out-of-state rafters, approximately 25 percent request information on transportation service to DIA.  In addition to her rafting business, Ms. Campton operates a clothing store during the ski season.  She noted that customers at her clothing store also make inquiries as to reasonably priced transportation service between Summit County and DIA.  Ms. Campton indicated that she was aware of a great deal of dissatisfaction with the current transportation between DIA and Summit County due to inconvenient schedules and high prices.

22. Ms. Campton noted that she utilizes Fresh Tracks during rafting season and is very satisfied with the transportation service it provides to her rafting clients.  She has not had any complaints about Fresh Tracks’ service.

23. Mr. Eric Ulstead, owner of Breck Massage in Breckenridge offered his testimony regarding his dissatisfaction with current transportation service between Summit County and DIA.  His spa sees 400 to 500 clients during ski season and approximately 10 to 15 percent inquire as to alternative transportation service to DIA due to some sort of dissatisfaction with the current service.  

24. When Mr. Ulstead travels to DIA, he does not use CME due to the high cost of service.  He has never heard of MTN.  Mr. Ulstead also testified that the people he is familiar with in Breckenridge do not use CME because of its high cost.  He is not aware of whether 453-TAXI provides service between Summit County and DIA.

25. Ms. Kelly Lesch has been a Breckenridge resident for nine years.  She works in travel relations with Grand Vacations and has experience as a concierge at several local resorts and hotels.  In her capacity with Grand Vacations, she arranges hotel reservations, ground transportation, ski passes, and arranges other excursions for out-of town clients.  The packages she arranges typically include transportation to and from DIA.  She indicated that her biggest challenge is arranging airport transportation with scheduled operations.  

26. Ms. Lesch arranges ski packages for approximately 15 to 20 people per week.  She noted that CME’s price of approximately $160 per person for a round trip to DIA is too expensive for most families.  As a result, at least 75 percent of those booking packages will rent a car instead, which is cheaper than CME’s rates, especially for a family of four.  However, providing a large number of rental cars creates a problem with traffic and parking in the Breckenridge area.  

27. In addition to CME’s high rates, its scheduled service also creates problems with her clients as they typically arrive early in the morning and leave late in the day.  Ms. Lesch also stated that she has received many complaints about CME regarding pricing, service, and its scheduled service.  She believes that the call-and-demand service proposed by Applicant would be a better option and she would utilize that service for her clients.  Ms. Lesch could not recall utilizing 453-TAXI for airport service.  She had not heard of MTN and was not aware of the services it provides.

28. Mr. David Hirschhorn, owner of 453-TAXI also appeared in support of Applicant’s proposed service.  453-TAXI provides taxi and call-and-demand limousine service in Summit County, as well as call-and-demand limousine service between Summit County and DIA.  While 453-TAXI initially intervened in the docket, it subsequently withdrew that intervention, because of a lack of adequate transportation service between Summit County and DIA.  

29. 453-TAXI holds authority to transport passengers to DIA; however, due to the cost - $249 by taxi for four people one way and $280 by van one way, he rarely transports airport passengers.  Mr. Hirschhorn noted that a majority of the passengers seeking airport service from 453-TAXI are typically looking for rates less expensive than CME.  453-TAXI receives approximately 200 calls for airport service during the ski season.  

30. Although 453-TAXI can provide DIA transportation service, Mr. Hirschhorn elected to support Applicant because he has had to scale back his operations to two vehicles due to the influx of illegal transportation services operating in Summit County, which has resulted in a significant loss of business for 453-TAXI.  Mr. Hirschhorn had no knowledge of MTN.  He stated that as a taxi operator he is aware of all transportation providers operating in Summit County, but he has never seen MTN’s vehicle in the area.

31. Ms. Stephanie Wagner, owner of an on-line directory for vacation planning and a 12-year resident of Leadville, Colorado and Summit County testified in support of Applicant.  In addition to her internet based business, Ms. Wagner has also worked as director of marketing for White Mountain Snow Mobile Tours and an all terrain vehicle touring company.  As an online vacation coordinator, Ms. Wagner handles approximately 5,000 transactions per year, helping coordinate vacation packages including outdoor activities, lodging, dining, and transportation.  Each of the snow mobile companies she previously worked for handled approximately 18,000 to 25,000 clients a season.  

32. Approximately 20 percent of the bookings handled by Ms. Wagner require transportation between Summit County and DIA.  According to Ms. Wagner, the current DIA transportation service is inadequate.  She receives anywhere from 25 to 50 calls each week during ski season and approximately 25 calls per month during the summer months for transportation between Summit County and DIA.  The price of the transportation service as well as the rigid schedule makes it difficult to coordinate transportation, especially when last minute changes are required.  With early departures, reservations are “tricky” in trying to coordinate her clients’ schedules with CME’s scheduled service.

33. Based on Ms. Wagner’s experiences booking packages in Summit County, she concludes that airport transportation service in Summit County is inadequate due to the high cost of current service and the lack of what she deems “on-call” transportation service to DIA.  At least twice a week, Ms. Wagner has conversations with clients regarding CME’s services.  She notes that they typically complain of the high rates charged by CME, in addition to scheduling difficulties with that carrier.  

34. Ms. Wagner further noted that renting a car in Summit County can be problematic due to lack of available vehicles.  She states as well,, that use of rental cars creates congestion and parking is difficult.  She either drives herself or has friends take her to DIA due to the high cost of CME.  Ms. Wagner stated that she was unaware of MTN.

35. Ms. Leah Bailey also testified in support of the Applicant.  She works as a substitute teacher, at a local ski shop and at the Breckenridge Brewery.  Through her work at the ski shop and the Brewery, Ms. Bailey hears many complaints regarding the lack of  adequate transportation between Summit County and DIA.  According to Ms. Bailey, she no longer personally uses CME to go to DIA because it is “incredibly expensive.”  Ms. Bailey stated that it is difficult to use CME due to its scheduling, especially when she has an early flight, or late arrival.  She did indicate that CME will charge a lower rate, but it is necessary for her to meet its van in Frisco in order to receive a reduced rate.  As with the previous witnesses, Ms. Bailey had not heard of MTN.  In her opinion, she believes there is a need for the proposed service.

36. Mr. Jason Chernofsky, a Summit county resident testified in support of Applicant.  Mr. Chernofsky’s family visits him from New York several times each ski season.  He testified that he either drives to DIA to pick them up and take them back or they rent a car rather than use CME due to the high cost and inconvenient schedule.  When he flies out of DIA he typically has friends drive him there.  Mr. Chernofsky stated that from his personal point of view, he finds CME’s service to be inadequate.  Mr. Chernofsky also testified that he has never before seen MTN around Summit County.

37. In addition to the public witnesses that offered testimony in support of the Application, several parties submitted letters of support for the proposed service.  Approximately seven letters of support were included.  Generally, the tone of the letters is that CME’s rates are too high and there is generally a lack of service adequately providing transportation service between Summit County and DIA.  Those providing the letters of support include the owner of Nordic Sleigh Rides and Happy Trails Chuck Wagon Rides in Breckenridge, owners of a bed and breakfast in Breckenridge, a concierge for Vail Resorts, the North American Operations Manager for TUI Ski and Crystal Holidays, Inc., and a representative of Ski America in Frisco, Colorado.  

38. It is notable that the letters of support also generally indicate they have never heard of MTN, or have never been approached by it to provide DIA transportation service for the clients represented by these individuals.  

C. Witnesses Opposed to Application

39. Mr. David Carrel is the owner of MTN.  MTN was granted authority to provide call-and-demand limousine service between all points in Summit County, on the one hand, and DIA on the other hand, pursuant to CPCN PUC No. 55764, issued by Decision No. R07-0303, Docket No. 06A-574CP on April 20, 2007.  While Mr. Carrel was awarded authority to provide call-and-demand limousine service in April of 2007, he did not begin actual operations under that authority until the 2009 ski season, due to a family illness.

40. Mr. Carrel stated that he transported a total of 456 passengers for the 2009 to 2010 ski season utilizing one 15-passenger van.  According to MTN’s records, which consist of handwritten entries in a monthly calendar containing the months of January through April, 2010, MTN 79 passengers in January; 129 passengers in February; 202 passengers in March; and, 48 passengers in April.  According to MTN’s 2009 Annual Report filed with the Commission (See, Hearing Exhibit No. 26) it transported 14 passengers in 2009.  No explanation was given for the discrepancy between Mr. Carrel’s testimony that MTN transported 456 passengers and the evidence that showed MTN transported 472 passengers.

41. Mr. Carrel testified that he began operations under his authority in October of 2008.  However, later in his testimony, he indicated he did not operate during the 2008 to 2009 ski season.  Mr. Carrel represented that he recently purchased a second 15-passenger van he intends to utilize for the upcoming ski season.  He also testified that he did not live in Summit County full-time, but split time between Ohio and Colorado.  He is employed in the home improvement business in Ohio and operates MTN during ski season.  He has lived on and off in Summit County for several years.  He once owned property in Breckenridge but later sold that property.  He is currently looking for someplace to live in either west Denver or Summit County.  Last year he lived in Golden and operated MTN from that location.  As of the date of this hearing, Mr. Carrel is the sole driver for MTN.  

42. Mr. Carrel indicated that his bookings were made anywhere from two hours in advance to two months, although he could not recall the percentage of bookings that were short term versus long term.  He could not recall what MTN’s earnings were for 2009 to 2010, nor could he remember the income claimed for MTN for 2009.  He lists his current net worth as $400 in stocks; $1,000 in savings; and, two 15-passenger Ford Vans (2001 and 2002 models).  Mr. Carrel noted that MTN may have been profitable last year, where gross deposits were approximately $20,000; however, MTN’s total intrastate operating revenue for 2009 listed in its 2009 Annual Report to the Commission (see, Hearing Exhibit No. 26) was listed as $1,115.00.

43. MTN’s advertising consists of a listing in the Breckenridge phone book and a web listing as well.  In addition, Mr. Carrel passes out his business cards to various places around Breckenridge.  Mr. Carrel is MTN’s sole employee and answers the phone as well as drives the company’s single van.  When he is driving, any phone calls go directly to voicemail.  He represented that at times he refers calls to Heart of the Rockies, as well as CME and 453-TAXI.  

44. Mr. Carrel stated that since his business is based out of Golden, he must first drive to Breckenridge to pick up fares.  He indicates that if possible, he will go to Summit County the day prior when bad weather is imminent to ensure timely pickups.  

45. Mr. Carrel also testified that most of the time his vehicle is empty on the return trip from DIA, and as a result, he has added fuel expenses.  On cross-examination, he estimated his total 2009 expenses at approximately $17,338.  He represented that he is considering raising rates to a sliding scale of $62.00 to $79.00.  

46. Several exhibits were entered into evidence through Mr. Carrel that purport to be the web pages of several additional carriers that provide service between Summit County and DIA.  However, many of the providers listed either had their PUC authorities revoked or operated as luxury limousine carriers.  The only website that listed a carrier with PUC common carrier authority was in Hearing Exhibit No. 18, High Country Skiing, operating under CPCN PUC No. 55787.  

47. While CME was not an intervenor in this matter, since it previously and openly represented in federal district court that it did not operate under its PUC authority, but rather its federal authority;
 nonetheless, Mr. James Rupp, Director of Operations for CME was allowed to testify in a limited capacity regarding the transportation service it provides in Summit County.

48. Mr. Rupp generally testified regarding the size of CME’s fleet, its annual revenue and the character of its federally authorized, scheduled common carrier service around Summit County.  He further testified that although it was the company’s intention to lower its rates between Summit County and DIA, as of the date of the hearing on September 21, 2010, CME’s website indicated that the rate between Summit County and DIA for one person was $82.00.

49. Of particular note, Mr. Rupp testified that he had prepared the questions for intervenor’s counsel prior to the hearing in this matter.  However, Mr. Rupp did deny that he or CME was paying the legal bills for intervenor MTN.

III. ANALYSIS, FINDINGS, AND CONCLUSIONS
A. Burden of Proof

50. Applicant, as the proponent of an order, bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; § 24-4-205(7), C.R.S.; Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1500.  The evidence must be substantial.  Substantial evidence is defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ...  it must be enough to justify, if a trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

B. Legal Standards Governing Application

51. The legal standard governing Applications for common carrier, call-and-demand limousine passenger authority is that of regulated monopoly.  § 40-10-105(1), C.R.S.; See also, Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).

52. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Pub. Utils. Comm’n., 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Pub. Utils Comm’n., 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Pub. Utils. Comm’n., 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued CPCN.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
53. The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. Pub. Utils. Comm’n., 151 Colo. 596, 603, 380 P.2d 228, 232 (1963) (Ephraim).  An applicant for a CPCN to provide transportation service to passengers can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it ...”  Ephraim, 151 Colo. at 602, 380 P.2d at 232 (emphasis in original).  This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  Donahue v. Pub. Utils. Comm’n., 145 Colo. 499, 505, 359 P.2d. 1024, 1027 (1961) (internal quotation marks omitted).  Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.”  Pub. Utils. Comm’n. v. Weicker Transfer & Storage Co., 168 Colo. 339, 342, 451 P.2d 448, 449 (1969).  Rather, an applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier.  Ephraim, 151 Colo. at 603, 380 P.2d at 232.  Whether the incumbent carrier’s service is substantially inadequate is a question of fact that is to be determined by the Commission.  RAM Broadcasting of Colo., Inc. v. Pub. Utils. Comm’n., 702 P.2d 746, 751 (Colo. 1985); Durango Transportation, Inc. v. Pub. Utils. Comm’n., 122 P.3d 244, 247 (Colo. 2005).  Although the applicant bears the burden of proving that the incumbent carrier’s service is substantially inadequate, “where an applicant’s evidence tend[s] to prove the existing carrier’s substantial inadequacy, ‘it [is] incumbent upon [the existing carrier] to rebut this evidence.’”  Id. at 250 (quoting Ephraim, 151 Colo. at 601, 380 P.2d at 231-32).  

54. To meet its burden of proof, Applicant must prove both:  (a) its operational, financial, and managerial fitness; and (b) the public need for the proposed common carrier service, which includes the substantial inadequacy of the intervenors’ transportation services.  

55. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S.  See also, § 40-10-105(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party.

56. An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities laws governing regulated motor carrier operations.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719 (Colo. 1975). Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.

57. For the reasons discussed below, it is found that Applicant has met its burden of proof regarding fitness, as well as the public need for the proposed call-and-demand limousine service between all points within Summit County on the one hand and from those points to Denver International Airport on the other hand.  

1. Operational, Managerial, and Financial Fitness

58. The unrebutted testimony of Ms. Hollen clearly evidences that Applicant possesses the financial, operational, and managerial fitness necessary to operate the proposed transportation service.  For example, Applicant has pre-approved financing of $65,000 in place to cover start up expenses, and plans to purchase and utilize four 15-passenger vans, by placing $2,000 down and financing the remainder through an auto dealership.  

59. Applicant also has reasonable expectations of the costs required to operate the proposed call-and-demand service.  Known costs include vehicle payments, insurance, maintenance, repair and fuel costs, office equipment and additional telephone lines, payroll costs, expenses associated with operating at DIA, and costs associated with training new drivers.  Applicant estimates these costs on an annual basis will approximate $200,000.  Applicant intends to keep costs down by sharing facilities of the proposed service with the existing carrier, Fresh Tracks.

60. Applicant projects revenues based on a minimum of 3,454 passengers will be required in order to break even, at a rate of $60 per person for a one-way trip and $48 for children.  The projections of Applicant are reasonable and prudent and indicate that in addition to the loan funds it will utilize for start up costs, it has shown an anticipated revenue stream that will cover operating expenses and allow it to operate as a going concern.  It is found that Applicant either possesses or has access to the financial resources necessary to enable it to implement and operate the proposed service.

61. It has been clearly established that Ms. Hollen and Mr. Griff possess extensive experience transporting passengers with Fresh Tracks.  They have operated that authority since 2006 under CPCN PUC No. 55753.  Notably, Fresh Tracks has had no complaints filed with the Commission during that period or had any civil penalties assessed against it for any Commission rule violations.  Testimony from public witnesses indicates that Fresh Tracks is a successful local transportation business that is well respected and heavily utilized by tourists and locals alike.  

62. Based on the evidence and testimony it is found that Applicant possesses sufficient equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It is also found that based on Applicant’s experience with Fresh Tracks, it has the ability and willingness to comply with applicable public utilities law governing motor carrier operations.  Consequently, it is found that Applicant has met its burden of proof that it is operationally, financially and managerially fit to operate the proposed authority.

2. Burden Under Doctrine of Regulated Monopoly

63. It is apparent that under the doctrine of regulated monopoly, the proponent of an application for common carrier authority has an onerous burden to meet.  Applicant must show not only that the public needs its proposed service, but also that the service of existing certificated carriers within the proposed service area is substantially inadequate by showing that the incumbent carrier(s) is not ready, willing, and able at all times to render service to anyone who might demand it.  (See, Ephraim Freightways, Inc. v. Pub. Utils. Comm., supra).  Applicant must show a “general pattern of inadequate service” on the part of the incumbent carrier rather than expressions of mere opinion, preference, desire and willingness to use the Applicant’s services over the services of the incumbent.  (See, Pub. Utils. Comm. v. Weicker Transfer & Storage Co., supra).

64. At the outset, it is noted that whatever services are provided by CME in regard to its scheduled service between Summit County and DIA is only tangentially related to Applicant’s burden of proof.  The various standards of proof under the doctrine of regulated monopoly are applicable to incumbent carriers which possess and operate under Commission issued authorities.  The tests under the doctrine are not applicable to carriers operating under federal authority such as CME.  That proposition simply was not contemplated under the law or by the Supreme Court precedent setting out the standards of proof required of applicants under the doctrine of regulated monopoly.  Therefore, the only incumbent transportation service at issue is that of MTN, which operates under its Commission issued CPCN to provide common carrier call-and-demand service between Summit County and DIA.

65. With regard to whether there is a public need for the proposed service and whether the service of existing certificated carriers within the proposed service area is substantially inadequate, Applicant presented several witnesses who testified that current scheduled service presents problems for many people.  For example, Ms. Campton testified that the gap in scheduled service, which sometimes can extend for up to four hours, especially in the summer, is inconvenient.  She also indicated that as the owner of a rafting company and a clothing store, she is aware of a great deal of dissatisfaction with the current service due to the inconvenient schedules.  

66. In addition, Ms. Lech, a travel coordinator with Grand Vacations echoed Ms. Campton’s comments regarding the inconvenience of scheduled service between Summit County and DIA, especially for tourists arriving early in the morning or leaving late in the day.  She also is aware of many complaints regarding the inconvenience of current scheduled service.  

67. The testimony regarding the inconvenience of the current scheduled service between Summit County and DIA was further buttressed by the testimony of Ms. Wagner, who as an on-line travel coordinator noted that the rigid schedule for transportation to DIA makes it difficult to coordinate transportation, especially when last minute changes are necessary.  The conversations she has with clients regarding issues with current transportation between Summit County and DIA centers around complaints with regard to high prices and difficulties coordinating client schedules with carrier scheduled departure times.  Difficulties utilizing scheduled transportation service were also emphasized by Ms. Bailey, Mr. Chernofsky, and many of the submitted letters of support for Applicant’s proposed service.  Based on the testimony, MTN appears to be an obscure transportation provider at best, and its service appears to be so limited as to be unnoticed and inadequate to meet the demand for call-and-demand shuttle service in Summit County and between Summit County and DIA.

68. As a result, it is found that there is a particular need for call-and-demand service within Summit County and to DIA.  It is evident that the current scheduled service creates logistical problems in that it is difficult to coordinate personal schedules with the carrier’s pre-arranged pickup times.  453-TAXI, although it is within its authority to transport passengers between Summit County and DIA no longer does so due to its financial circumstances, and as a result withdrew as an intervenor and subsequently offered support for the Application due to a need for call-and-demand shuttle service.  The only other current incumbent call-and-demand carrier has limited means in which to provide shuttle service since it, as of the time of the hearing, is operating a single 15-passenger van.  Although Mr. Carrel indicated he intended to operate a second van, he had not hired another driver, nor was there an indication as to how he would acquire the necessary funding to maintain a second van, train drivers, and provide an adequate communications system to coordinate his operations given the small number of passengers that MTN is verified to have transported, coupled with Mr. Carrel’s own testimony that his net worth other than the two vans is comprised of $400 in stocks and $1,000 in savings.  

69. Mr. Carrel offered varying testimony as to MTN’s revenues for 2009, with the only concrete evidence of MTN’s revenues being Hearing Exhibit No. 26, its 2009 Annual Report filed with the Commission that shows total revenue of $1,115.00 for the year based on 14 passengers transported.  While Mr. Carrel did offer Hearing Exhibit No. 6, which is a calendar with hand written notes that purport to indicate passenger counts and number of trips for the 2010 ski season, this information is sketchy at best, particularly since no further financial documentation was provided to support that information. In addition, Mr. Carrel admits that he bases his operation out of Golden, which requires him to drive to Summit County to pick up passengers and then transport them to DIA.  This arrangement certainly adds at least an additional hour to an hour and a half to the time in which he can pick up clients in fair weather.  During bad weather pick up times become uncertain at best.  Additionally, although Mr. Carrel stated he wanted to move to Colorado permanently, he made no affirmative statements that this would occur.

70. All this evidence firmly establishes that there is a public need for call-and-demand shuttle service as proposed by Applicant.  In addition, it is found that the service of MTN is substantially inadequate.  Not only did Applicant provide eight witnesses who indicated they never heard of MTN, Mr. Carrel’s testimony indicates he has allocated little funding to advertising MTN’s services other than a phone book listing, a web-site, and passing out business cards whenever possible.  It is apparent that this strategy is less than effective in that his operations are virtually invisible, are operated out of Golden, Colorado rather than Summit County, and appear to produce little in the way of passengers and revenue.  Mr. Carrel offered no firm commitments to grow the business or to even establish permanent residence in Colorado.  It is found that based on this evidence, MTN is not ready, willing, or able at all times to render service to anyone who might demand it.  Indeed, such a representation to the contrary would be unrealistic since Mr. Carrel currently splits his residence and time between Colorado and Ohio.  The ALJ finds that the evidence of limited resources, lack of advertising, part-time residence in the state, and operations based well outside of Summit County, all establish a general pattern of inadequate service on the part of MTN.  

71. Additionally, it is found that while Applicant sustained its burden of proof to show that the current service of MTN was substantially inadequate, MTN failed to rebut the evidence presented by Applicant.  Consequently, it is found that the current and future public convenience and necessity requires or will require the proposed service and there is a clearly established public need for the proposed service.  

72. Therefore, it is found and concluded that Applicant has sustained its burden of proof under the doctrine of regulated monopoly to provide call-and-demand limousine service to all points in Summit County on the one hand, and from those points in Summit County to DIA on the other hand.  As a result, the Application should be granted to that extent.

73. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Application of High Country Express, LLC, doing business as High Country Express for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire to provide call-and-demand limousine service is granted.

2. High Country Express, LLC, doing business as High Country Express is granted a Certificate of Public Convenience and Necessity:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand limousine service

between all points in Summit County, State of Colorado, on the one hand, and Denver International Airport in Denver, Colorado on the other hand.

3. The authority granted in Ordering Paragraph No. 2 is conditioned upon High Country Express, LLC, doing business as High Country Express meeting the requirements contained in this Order and the authority is not effective until these requirements have been met.

4. High Country Express, LLC, doing business as High Country Express shall not commence operations until it has:

(a)
Caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission in accordance with Rule 6007 (Financial Responsibility) 4 Code of Colorado Regulations (CCR) 723-6;

(b)
For each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $50.00 vehicle identification fee required by Rule 4 CCR 723-6-6009, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement);

(c)
Filed a tariff in compliance with Rule 4 CCR 723-6-6207 (Tariffs), with an effective date no earlier than ten days after the tariff is received by the Commission;

(d)
Paid the $5.00 issuance fee required by § 40-10-109(1), C.R.S., or § 40-11-108(1), C.R.S.; and

(e)
Received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.

5. Any questions regarding the completion of these requirements may be directed to Gary Gramlick of the Commission’s Staff at 303-894-2870.

6. If High Country Express, LLC, doing business as High Country Express does not comply with the requirements of Ordering Paragraph No. 4 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 2 above shall be void.  On good cause shown, the Commission may grant High Country Express, LLC, doing business as High Country Express additional time for compliance with this Order.

7. The right of Applicant to operate shall depend upon Applicant’s compliance with all present and future laws and regulations of the Commission.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










� See, East West Resort Transportation, LLC, doing business as Colorado Mountain Express v. Binz, et al., 494 F.Supp.2d 1197 (D.Colo. 2007).  In addition, CME represents in its 2009 Annual Report to the Commission that its only jurisdictional revenue for 2009 was wholly derived from its luxury  limousine operations (See, 2009 Annual Report to the Public Utilities Commission of the State of Colorado for the year ending December 31, 2009, for Delivery Acquisition, Inc., doing business as Colorado Mountain Express).


� Counsel for MTN submitted CPCN PUC No. 55779 for Heart of the Rockies Tours, LLC, which authorizes it to provide call-and-demand limousine service within one mile only of Interstate 70 as it passes through Summit County.  While Heart of the Rockies Tours is authorized to provide service on a limited basis within Summit County, no evidence was offered as to the extent it is operating that authority, if at all.  Heart of the Rockies was not an intervenor in this matter.  As a result, the ALJ assigns little weight to intervenor’s submittal of that authority.
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