Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0053-I
Docket No. 10A-717CP

R11-0053-IDecision No. R11-0053-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-717CPDOCKET NO. 10A-717CP
IN THE MATTER OF THE APPLICATION OF denver bar hop, llC, FOR A certificate of public convenience and necessity TO OPERATE AS A common CARRIER BY MOTOR VEHICLE FOR HIRE.
interim order of
administrative law judge
kEITH J. KIRCHUBEL
CONCERNING HEARING DATES AND requiring filings concerning legal representation
Mailed Date:  January 14, 2011
I. statement

1. Denver Bar Hop, LLC (Applicant) initiated the captioned proceeding on October 8, 2010, by filing an application seeking authority to operate as common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On October 12, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.

3. On November 8, 2010, Jody M. Cowen doing business as Cowen Enterprises (Cowen) filed its intervention in opposition to the application on the basis that the requested authority overlapped with Cowen’s authority under Certificate No. 47137.

4. On November 12, 2010, MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (MKBS) filed its Intervention and Entry of Appearance through counsel.  The MKBS filing also includes a preliminary list of witnesses and exhibits.

5. On November 12, 2010, Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab) and SuperShuttle International Denver, Inc. (SuperShuttle), filed their Entry of Appearance and Notice of Intervention by Right through counsel.

6. On November 18, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

7. Since the application is contested it is appropriate to set it for hearing.  To that end, the ALJ directs the parties to confer and propose to the ALJ no later than January 31, 2011, a mutually-acceptable date and time for an evidentiary hearing to be conducted in the offices of the Commission on one of the following dates:  March 7, 8, or 10, 2011.  If the parties believe the hearing will occupy more than one day, they should so state.  Any party who does not so participate in this meet and confer process will be deemed to have waived objections to the hearing going forward on one of the specified dates.   

8. The ALJ notes that the application was executed by Jesus Hernandez, identified as the Owner/Manager of Applicant.  The application does not identify Mr. Hernandez as an attorney.  

9. In light of the fact that Applicant is a limited liability company and has not entered an appearance through counsel, it is appropriate to provide it with advisements concerning certain Commission rules regarding legal representation.  To that end, Applicant  is advised that Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1201(a) requires a party in an adjudicatory proceeding before the Commission to be represented by an attorney unless the party is an individual appearing for the sole purpose of representing her/his own interests or for purposes of representing the interests of a closely-held entity pursuant to § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found that if a party does not meet the criteria of this rule a non-attorney may not represent a party in such a proceeding.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

10. Since Applicant is not an individual, if it then wishes to proceed in this matter without an attorney it must establish that it is a closely-held entity; i.e., that it has no more than three owners.
  See, 4 CCR 723-1-1201(b)(II) and § 13-1-127(1)(a), C.R.S.  It must also demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  This portion of the statute provides that an officer
 may represent a closely-held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.

If Applicant wishes to continue in this case without an attorney it will be required to file, on or before February 7, 2011, a verified (i.e., sworn) statement that:  (a) establishes that it is a closely-held entity (that is, it has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $10,000 and explains the basis for that statement; (c) identifies the individual who will represent it in this matter; (d) establishes that the identified individual is a person in whom the management of the party is vested or reserved; and (e) if the identified individual is not a person in whom the management of the party is vested or reserved, produces a written resolution from the party’s members that specifically authorizes the identified 

11. individual to represent the party in this matter.  In the alternative, Applicant may, on or before February 7, 2011, cause to have filed an entry of appearance in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.

12. Applicant is advised that the failure to make the filing described in paragraph 11 above may result in a finding that it must be represented by an attorney.  Applicant is further advised that, if it is determined that it must be represented by an attorney in this matter and if it fails to obtain an attorney following such a determination, the motions and other filings made by Applicant in this proceeding will be void and of no effect.

13. Applicant has not filed a list of witnesses and exhibits as required by Commission Rule 1405(e)(I).  Accordingly, Applicant shall file its list of witnesses and exhibits on or before February 11, 2011.

14. Intervenors Cowen, Colorado Cab, and SuperShuttle have not filed their disclosure(s) of witnesses and exhibits.  Cowen, Colorado Cab, and SuperShuttle shall file their list(s) of witnesses and exhibits on or before February 21, 2011.  At its discretion, Intervenor MKBS may amend or update its disclosure of witnesses and exhibits on or before February 21, 2011.

15. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule above.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.

II. ORDER

A. It Is Ordered That:

1. The parties shall confer and contact the undersigned Administrative Law Judge on or before January 31, 2011, to communicate their preferred date for hearing in this matter as described in Section I, Paragraph 7.

2. Applicant Denver Bar Hop, LLC shall make the filing concerning legal representation described in Section I, Paragraph 11 above on or before February 7, 2011.

3. In the event Applicant elects to retain an attorney, such attorney shall enter an appearance in this proceeding on or before February 7, 2011.

4. Applicant shall file its disclosure of witnesses and exhibits on or before February 11, 2011.

5. Intervenors shall file their disclosures of witnesses and exhibits, as described in Section I, Paragraph 14, on or before February 21, 2011.

6. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  The attachment inserted behind page 2 of the Application seems to indicate four owners.


�  Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that a person in whom management of a limited liability company is vested or reserved “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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