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I. statement

1. On September 1, 2010, Renzenberger, Inc. (Petitioner) filed a Petition for Waiver/Variance of Safety Regulations - Driver.  Specifically, the Petition seeks a waiver of 49 Code of Federal Regulations (CFR) Part 391.41(b)(3) (diabetes mellitus) as incorporated by Commission Rule 6102(a).
  Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6-6102(a).

2. On September 8, 2010, the Petition was assigned Docket No. 10V-600CP and assigned to the undersigned administrative law judge (ALJ) for disposition by minute order of the Commission.

3. The ALJ, in discussion with Mr. Larry Herold of the Commission’s Advisory Staff, identified an issue with the Petition and the documents attached thereto in support.

4. Mr. Herold subsequently contacted Petitioner for additional documentation evidencing the medical examination of the subject driver, Mr. Bruce Keplinger, and the examiner’s recommendation as to Mr. Keplinger’s medical fitness as a motor carrier operator.

5. On October 14, 2010, the Petitioner submitted additional documents in response to the Commission’s inquiry.

6. On January 10, 2011, after reviewing the information submitted by Petitioner, Mr. Herold advised the ALJ regarding the subject waiver request.

7. As this matter is uncontested, the ALJ will render a decision on the Petition in accordance with the Commission’s Modified Proceedings Rule.  Commission’s Rules of Practice and Procedure, 4 CCR 723-1-403.  Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and a written recommended decision in this matter.  

II. findings of fact and conclusions of law

8. Petitioner holds Certificate of Public Convenience and Necessity PUC No. 13485, and operates as a common carrier providing call-and-demand transportation to rail crews throughout the State of Colorado.

9. Petitioner seeks a waiver of 49 CFR Part 391.41(b)(3) (diabetes mellitus) as incorporated by Commission Rule 4 CCR 723-6-6102(a).  The waiver is requested on behalf of Mr. Keplinger to allow him to continue driving for Petitioner.

10. Rule 49 CFR 391.41(b)(3) provides that a person is physically qualified to drive a commercial vehicle if that person

[h]as no established medical history or clinical diagnosis of diabetes mellitus currently requiring insulin for control[.]

11. Mr. Keplinger was diagnosed with diabetes mellitus (type II) in October 1999.  Mr. Keplinger was placed on insulin in April 2010.  He has been employed by Petitioner as a driver and supervisor for approximately one year.  Mr. Keplinger has not been granted a prior medical fitness waiver by this Commission.

12. As an attachment to the Petition, Petitioner submitted a Medical Examination Report for Commercial Driver Fitness Determination (Medical Examination Report) dated August 20, 2010.  Mr. Keplinger was examined by Ms. Susan Bird, P.A., on that date.  The Medical Examination Report indicates that Mr. Keplinger’s physical examination was normal aside from his diabetic condition.  Ms. Bird prescribed no work restrictions and determined that Mr. Keplinger does not meet the standards set forth in 49 CFR 391.41 based on his use of insulin to control his diabetes.  

13. In its supplemental filing, Petitioner submitted a Medical Examiner’s Certificate also executed by Ms. Bird concluding that based on the examination of August 20, 2010, Mr. Keplinger is medically qualified in accordance with the Federal Motor Carrier Safety Regulations—including 49 CFR Part 391.41—so long as he obtains a diabetic waiver from this Commission.  The Medical Examiner’s Certificate is valid through August 20, 2011.

14. Other than his diabetes, Mr. Keplinger meets the physical requirements for a commercial driver.

15. In support of its request for a waiver, Petitioner also submitted a current Driver Information Report for Mr. Keplinger.  This report indicates that Mr. Keplinger was born in 1958, and holds an adult regular driver’s license in Colorado that is valid through June, 2013.  The Driver Information Report indicates that Mr. Keplinger has no recent moving violations or accidents in his record.

16. Petitioner also submitted a Driver’s Road Test Examination on a form provided by the Commission.  The road test was administered on July 14, 2010, by Mr. Mark Young, Petitioner’s Regional Manager in Grand Junction, Colorado.  The road test consisted of 15 minutes of driving in the Grand Junction area in various traffic situations.  During the road test, Mr. Keplinger drove a Ford Expedition sport utility vehicle of the type that Petitioner operates in its call-and-demand service.  Mr. Young evaluated Mr. Keplinger in the following areas:  pre-trip inspection of the vehicle, placing the equipment in operation, use of the vehicle’s controls and safety equipment, operating the vehicle in traffic, turning and slowing the vehicle, and backing and parking the vehicle.  Mr. Young certified that Mr. Keplinger demonstrated sufficient driving skill to operate safely Petitioner’s commercial vehicle.

17. The Medical Examination Report evidences that Mr. Keplinger is under the care of Dr. Kenneth Scissors at the Grand Junction VA Medical Center.  Mr. Keplinger’s diabetic condition is monitored and his insulin medication is prescribed by this physician.

18. Petitioner stated that Mr. Keplinger is a valued employee both as a driver and a supervisor.  Both the company and Mr. Keplinger desire to continue this employment relationship.  Petitioner also represents that it has difficulty hiring qualified personnel in the Grand Junction area.

19. The contents of the application, including its attachments were appropriately attested by Ms. Lonna Anderson, Petitioner’s Manager of Employee Services, and Mr. Young on behalf of Petitioner.  The Medical Examination Report and Medical Examiner’s Certificate were appropriately attested by Ms. Bird as required by 4 CCR 723-1-1403.

20. Rule 4 CCR 723-1-1003 states that the Commission may grant a waiver from the Commission's rules; this includes the Motor Vehicle Carrier Safety Rules.  Rule 4 CCR 723-1-1003 states:  

[t]he Commission may grant waivers … from … Commission rules … for good cause.  In making its determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate.  The Commission will not grant a waiver or variance if the grant would be contrary to statute.  

Based on the evidence presented, Petitioner has demonstrated that, at present, Mr. Keplinger is able to safely operate its motor vehicles.  The ALJ finds that the public safety would not be adversely affected if the requested waiver were granted.  The ALJ finds that granting the requested waiver is not contrary to statute.  The ALJ finds that Petitioner has met its burden to establish good cause for granting the requested waiver.  

Pursuant to Rule 4 CCR 723-1-1300, the Commission may condition a grant of a waiver. Given that diabetes is a condition that requires constant maintenance under a physician’s supervision and, if not controlled properly can lead to serious impairment that would adversely affect the ability to safely operate a motor vehicle, the ALJ finds that three conditions are reasonably necessary for the safety of the public and should be imposed.  If all three conditions are met, the waiver will be effective through August 20, 2012.

21. The first condition is that Mr. Keplinger will be required to continue seeking and following qualified medical care for his diabetes.  Mr. Keplinger must continue to monitor his own condition and control his diabetes using whatever measures his doctor prescribes.  In the event of any change in his condition, Mr. Keplinger must advise Petitioner immediately. 

22. Second, Petitioner will be ordered to notify the Commission of any change in Mr. Keplinger’s diabetic condition that would impair his ability to operate safely a commercial vehicle.  Petitioner will be ordered to notify the Commission within ten days of the date on which Petitioner becomes aware of such a change.    

23. Third, Mr. Keplinger’s current Medical Examiner’s Certificate expires on August 20, 2011.  Mr. Keplinger will be required to undergo a subsequent medical examination and provide appropriate medical certification for the period August 20, 2011 through August 20, 2012.  In addition to the basic elements of the Federal Motor Carrier Safety certification, Mr. Keplinger’s next medical certification must reflect that his condition is being actively monitored by his physician, that he is effectively controlling his diabetes as prescribed by his physician, and that no change in his condition has impaired his ability to operate a motor vehicle safely.  If no further medical certification is submitted, the requested waiver will expire on August 20, 2011.

24. The ALJ reminds Petitioner and Mr. Keplinger of the recordkeeping requirements of Rule 4 CCR 723-6-6014.  

25. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:  

1. Renzenberger, Inc., is granted a waiver of 49 Code of Federal Regulations 391.41(b)(3), as incorporated by Rule 4 Code of Colorado Regulations 723-6-6102, for a period of two years, commencing August 20, 2010 and expiring August 20, 2012.  This waiver applies only to Bruce D. Keplinger and is subject to the conditions set out in Ordering Paragraph Nos. 2 3, and 4, below.  

2. Mr. Keplinger must continue in the care of a licensed medical professional for evaluation and treatment of his diabetes mellitus (type II).  Mr. Keplinger must monitor his own condition and follow the prescription of his physician for control of his diabetes.  If Mr. Keplinger experiences any change in his condition, he must immediately inform Renzenberger, Inc.

3. Renzenberger, Inc., shall notify the Commission of any change in the diabetic condition of Bruce D. Keplinger that would impair his ability to operate safely a commercial vehicle.  Renzenberger, Inc., shall make this notification, in writing, within ten days of the date on which Renzenberger, Inc., becomes aware of such a change.  

4. The effective period of the waiver shall extend to August 20, 2012, only on the condition that Mr. Keplinger undergo a subsequent medical examination and certification covering the period August 20, 2011 through August 20, 2012.  Such certification must be submitted to the Commission no later than August 31, 2011, and must include the information set forth in Paragraph No. 25 above.  If no additional medical certification is submitted to the Commission for the period August 20, 2011 through August 20, 2012, then the waiver for Mr. Keplinger shall expire on August 20, 2011.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  The Petition identifies Part 391.43(b)(3) as the provision requested to be waived, but the correct reference is to Part 391.41(b)(3).
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