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I. statement

1. In a letter filing dated November 8, 2010, Intervenor AEX, Inc., doing business as Alpine Express (AEX) advised the Commission of the withdrawal of its intervention.  As the basis for the withdrawal, the president of AEX writes that he has discussed the application with Applicant Desert Stream, Inc. (Desert Stream) and better understands the types of services intended to be offered.

2. There is no rule or other authority pertaining to withdrawal of intervention.  Withdrawal of an application is permitted by notice prior to 45 days in advance of hearing and for good cause shown after that.  Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1309(d).  The undersigned Administrative Law Judge (ALJ) finds that the withdrawal by AEX is supported by good cause in that the party has held discussions with the Applicant and came to a satisfactory understanding of the type of service Desert Stream seeks to provide.  Nor is Desert Stream prejudiced in any way as the withdrawal of AEX renders the application unopposed.

3. For the foregoing reasons, the ALJ will confirm the withdrawal of the intervention filed by AEX.

4. The ALJ has reviewed the application and accompanying materials to determine if the unopposed application can be granted pursuant to the modified procedures set forth in 4 CCR 723-1-1403.  That Rule requires that an application be accompanied by “a sworn statement verifying sufficient facts and supported by attachments and/or exhibits that adequately support the filing” before the merits of such application may be determined without a hearing.  Id at subparagraph (a).

5. An application for Common Carrier authority shall include the information detailed in Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6-6203(a).  Among these elements is the requirement to furnish signed letters of support indicating a public need for the proposed service.  Although Applicant attached a letter from William Romansky, the president of Desert Stream, the ALJ finds that this letter is insufficient, primarily because it is conclusory and self-serving.  The application must be supported by other letters meeting the criteria set forth in Rule 6305(a)(X).  In addition, the application does not provide sufficient factual detail regarding the managerial and financial fitness of Desert Stream.  Accordingly, the ALJ finds that the application cannot, in its current form, be granted under the Commission’s modified procedures.

6. However, because the application is unopposed and no other party will be unfairly prejudiced, the ALJ will permit Desert Stream to submit verified supplemental information in support of the application.  This information should include the letters of public support addressed in the previous paragraph, as well as facts evidencing the financial fitness of the entity.  With regard to managerial fitness, Desert Stream should detail the background of its management as it pertains to the proposed service, the steps it proposes to take to ensure the safety and comfort of the traveling public (i.e., employee training and vehicle maintenance), and how the operation of the entity will meet the public need described in the support letters.  As required by 4 CCR 723-1-1403(a), this supplemental information must be attested by a person having knowledge of the facts stated in the attachments and/or exhibits.  The statement need not be notarized but shall contain language indicating that the signatory is affirming that the information is true and correct to the best of the signatory’s knowledge and belief.

7. Desert Stream will have until February 14, 2011, to submit the information described in the preceding paragraphs.  In the alternative, Desert Stream may (at its option) advise the ALJ on or before January 28, 2011, that it wishes to present the required information at a hearing.  In the latter case, the ALJ will issue a separate order providing notice of the hearing.

8. If Desert Stream does not submit verified information to supplement the application or request a hearing, the ALJ will issue a decision determining the merits of the application in its current form.   

II. ORDER

A. It Is Ordered That:

1. The withdrawal of intervention of AEX, Inc., doing business as Alpine Express (AEX) is confirmed.

2. The subject application is now unopposed.

3. Applicant Desert Stream, Inc. (Desert Stream) shall have until February 14, 2011, to submit supplemental information in support of its application.  Any supplemental information must be verified in accordance with 4 Code of Colorado Regulations 723-1-1403(a).

4. At its option, Desert Stream may request a hearing in lieu of submitting the additional information as described in Ordering Paragraph No. 3.  Desert Stream shall advise the Administrative Law Judge if it prefers a hearing no later than 5:00 p.m. on January 28, 2011.

5. If Desert Stream requests a hearing, the time and date of that hearing will be established by subsequent order of the Commission.

6. If Desert Stream fails to submit verified information to supplement the application or to request a hearing as outlined above, the application will be reviewed in its current form and a recommended decision will be issued.

7. This Order shall be effective immediately.
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