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QWEST COMMUNICATIONS COMPANY, LLC,


COMPLAINANT,

V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, XO COMMUNICATIONS SERVICES, INC., TIME WARNER TELECOM OF COLORADO, L.L.C., GRANITE TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC., ARIZONA DIALTONE, INC., ACN COMMUNICATIONS SERVICES, BULLSEYE TELECOM, INC., COMTEL TELECOM ASSETS, LP, ERNEST COMMUNICATIONS, INC., LEVEL 3 COMMUNICATIONS, LLC AND LIBERTY BELL TELECOM, LLC, AND JOHN DOES 1-50 (CLECS WHOSE TRUE NAMES ARE UNKNOWN),


RESPONDENTS.
ORDER:  (1) GRANTING APPLICATIONS
FOR REHEARING, REARGUMENT, OR RECONSIDERATION; and (2) denying
request for administrative notice
Mailed Date:  
December 23, 2011
Adopted Date:
December 21, 2011

I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) to Decision No. C11-1216 filed on December 5, 2011 by Eschelon Telecom, Inc.; MCIMetro Access Transmission Services, LLC; tw telecom of Colorado, LLC; Ernest Communications, Inc.; Qwest Communications Company, LLC, 

doing business as Century Link QC (QCC); XO Communications Services, Inc. (XO); BullsEye Telecom, Inc.; and Granite Telecommunications, LLC.  In addition, this matter comes before the Commission for consideration of a Request for Administrative Notice filed by XO on December 5, 2011.  QCC filed an objection to that request on December 9, 2011.  Being fully advised in the matter and consistent with the discussion below, we grant the applications for RRR to toll the statutory time period provided for in § 40-6-114(1), C.R.S., and deny the Request for Administrative Notice.
B. RRR
2. Pursuant to § 40-6-114(1), C.R.S., we must act upon the applications for RRR on or before January 5, 2012, or they will be deemed denied by operation of law.   The applications for RRR are voluminous as well as raise certain arguments that the Commission did not consider on exceptions.  Due to the press of other business, the Commission cannot review the entire record in this matter, and render an informed decision by January 5, 2012.  Further, we find it is important to address the merits of the arguments raised in the RRRs.  Therefore, to preclude a denial by operation of law, we grant the RRRs.  This grant is procedural only to toll the statutory time period provided for within § 40-6-114(1), C.R.S.  We will issue a future order ruling upon the merits of the RRRs.

C. Request for Administrative Notice
3. In its Request for Administrative Notice, XO requests that the Commission take administrative notice, pursuant to Rule 1501(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations of a pleading filed by QCC before the California Public Utilities Commission, in a proceeding dealing with the same issues as the instant proceeding.  XO claims that this document supports XO’s legal argument concerning the tolling of statute of limitations, which it makes in its application for RRR.  XO claims this document constitutes facts capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  

4. In its Objection to the Request for Administrative Notice, QCC contends that the Commission should not take administrative notice of the document for two reasons.  First, QCC claims it is too late in the proceeding for any party to offer additional evidence, as this would create an unfair advantage to the offering party.  QCC argues that it would have no meaningful opportunity to explain the arguments presented before the California Commission or to put these arguments into context.  QCC also points out that XO is also a party to the proceeding before the California Commission and therefore could have introduced the pleading while the record in the instant proceeding was still open.
  Second, QCC argues the proffered evidence is not appropriate for administrative notice.  QCC argues the legal arguments presented in the California pleading are not commonly known facts or facts capable of accurate and ready determination that are appropriate for evidentiary recognition by way of administrative notice.  

5. We agree with QCC and the reasons presented in its Objection to the Request for Administrative Notice.  We therefore deny XO’s Request for Administrative Notice.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration (RRR) to Decision No. C11-1216 filed on December 5, 2011 by Eschelon Telecom, Inc., is granted, consistent with the discussion above.

2. The application for RRR to Decision No. C11-1216 filed on December 5, 2011 by MCIMetro Access Transmission Services, LLC, is granted, consistent with the discussion above.

3. The application for RRR to Decision No. C11-1216 filed on December 5, 2011 by tw telecom of Colorado, LLC, is granted, consistent with the discussion above.

4. The application for RRR to Decision No. C11-1216 filed on December 5, 2011 by Ernest Communications, Inc., is granted, consistent with the discussion above.

5. The application for RRR to Decision No. C11-1216 filed on December 5, 2011 by Qwest Communications Company, LLC, doing business as Century Link QC, is granted, consistent with the discussion above.

6. The application for RRR to Decision No. C11-1216 filed on December 5, 2011 by XO Communications Services, Inc. (XO), is granted, consistent with the discussion above.

7. The application for RRR to Decision No. C11-1216 filed on December 5, 2011 by BullsEye Telecom, Inc., is granted, consistent with the discussion above.

8. The application for RRR to Decision No. C11-1216 filed on December 5, 2011 by Granite Telecommunications, LLC, is granted, consistent with the discussion above.

9. The Request for Administrative Notice filed by XO on December 5, 2011 is denied.

10. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 21, 2011.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


MATT BAKER
________________________________

Commissioners

COMMISSIONER JAMES K. TARPEY ABSENT.









� QCC filed the pleading with the California Commission in September 2009.
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