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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the Exceptions to Recommended Decision No. R11-0961 filed by Delivery Acquisition, Inc., doing business as Colorado Mountain Express (Colorado Mountain Express), on October 7, 2011.  Being fully advised in the matter and consistent with the discussion below, we grant in part, and deny in part, the exceptions.

B. Background

2. On December 13, 2010, Schafer-Schonewill & Associates, Inc., doing business as Englewood Express &/or Wolf Express Shuttle (Englewood Express), and Colorado Mountain Express filed a joint application for approval to transfer Certificate of Public Convenience and Necessity (CPCN) PUC No. 55519 from Englewood Express to Colorado Mountain Express.

3. The joint application filed by Englewood Express and Colorado Mountain Express for approval to transfer CPCN PUC No. 55519 from Englewood Express to Colorado Mountain Express was granted in Docket No. 10A-956CP-Transfer by Decision No. C11-0219 on February 28, 2011.

4. The transfer of CPCN PUC No. 55519 to Colorado Mountain Express, which already owned and operated CPCN PUC No. 7321, created overlapping and/or duplicating authority.  Therefore, Colorado Mountain Express was ordered by Decision No. C11-0219 to file an application to consolidate CPCN PUC Nos. 55519 and 7321 into one CPCN and to eliminate the overlaps and/or duplications therein.

5. On May 17, 2011, Colorado Mountain Express filed the instant Application for Approval to Eliminate Duplication-Overlap of Authorities.

6. The application filed by Colorado Mountain Express to eliminate the overlap and duplication of authorities in CPCN PUC Nos. 55519 and 7321 was granted by an Administrative Law Judge (ALJ) in Recommended Decision No. R11-0961 (Recommended Decision) on September 7, 2011.  Paragraph 29 of the Recommended Decision provides in part:

CME’s attempt in this proceeding to vary from the Commission’s ordered consolidation of authorities into one certificate is effectively a collateral attack on the Commission’s prior decision.

Paragraphs 30 and 31 of the Recommended Decision then set forth the following conclusions:

However, all grounds stated, pre-existed the Commission’s decision ordering CME to file this application and were, or could have been, considered.  There have been no new or changed circumstances shown that were not previously considered.

Good cause for the requested waiver or variance from Decision No. C11-0219 has not been shown and will be denied.

7. Exceptions to the Recommended Decision were due on September 27, 2011.

8. On September 27, 2011, Colorado Mountain Express filed a Motion requesting an extension of time to and including October 7, 2011, to file exceptions to the Recommended Decision.
9. On October 6, 2011, in Decision No. C11-1077, the Commission granted the motion for an extension of time to file exceptions.

10. On October 7, 2011, Colorado Mountain Express filed its exceptions.

C. Findings and Conclusions

11. In its exceptions, Colorado Mountain Express states it does not take exception with the Recommended Decision’s approval of the proposed elimination of overlaps and duplications in CPCN PUC Nos. 55519 and 7321 but does take exception to the Recommended Decision for four reasons.

12. First, Colorado Mountain Express argues that the restatement of Part IV of CPCN PUC No. 7321 as shown in Ordering Paragraph No. 7 inadvertently omitted the preexisting restrictions on its special bus authority.

13. A review of the special bus authority as written in Part IV of Ordering Paragraph No. 7 does show that the existing restrictions were inadvertently omitted.  The exceptions on this issue are granted.  The corrected version of the restated CPCN PUC No. 7321 is shown as Appendix A to this Order.

14. Second, Colorado Mountain Express argues that the Commission should reverse the Recommended Decision’s denial of the waiver or variance of the requirement to consolidate all of the authorities into one certificate.  Colorado Mountain Express contends two certificates provide for greater administrative clarity, simplicity, and convenience for both it and the Commission.  In support of its request to maintain two certificates, Colorado Mountain Express states:

[It] was preoccupied during that 20-day RRR period with the somewhat delicate process of accomplishing the post-approval requirements for three parties to complete the transfer of CPCN 55519.  While they pre-existed the transfer approval decision, those reasons became acutely apparent only as CME was preparing the Application to eliminate the overlapping and duplicative authorities.

Colorado Mountain Express Exceptions at 5.
15. While acknowledging the process of completing the transfer of CPCN PUC No. 55519 may have been complex, the Commission agrees with the ALJ and finds that good cause has not been shown to grant a waiver or variance from Decision No. C11-0219.  The Commission further finds the position advocated by Colorado Mountain Express regarding the administrative simplicity of maintaining two certificates to be unpersuasive and conclusory.  Thus, the Commission, like the ALJ before it, concludes that the consolidation of the CPCN’s PUC No. 55519 and 7321 into one certificate more efficiently eliminates any duplication or overlap of authority and will result in less administrative confusion than if two certificates are maintained.  Finally, the Commission believes that the regulatory status of CPCN PUC No. 7321 can be dealt with adequately in the context of a single, combined certificate in which CPCN PUC No. 55519 is folded into CPCN PUC No. 7321.  Thus, the exceptions on this issue will be denied.

16. Third, Colorado Mountain Express contends that it was in error to treat Colorado Jitney, L.L.C. as an intervenor of right.  Colorado Mountain Express believes that in a proceeding limited to restating the terms of an authority (and therefore neither expanding nor contracting it), no motor carrier has a sufficient interest in the outcome of the proceeding to support an intervention by right or even a permissive intervention.

17. The Commission disagrees and finds that it is appropriate and lawful for the Commission to consider the input of interested carriers whose authority directly overlaps with a certificate that is being restated.  See Yellow Cab Cooperative Ass’n v. Public Utilities Comm’n, 869 P.2d 545 (Colo. 1994) (intervenor’s interest in protecting its competitive position can support an intervention).  The exceptions on this issue are therefore denied.

18. Fourth, Colorado Mountain Express takes exception with the inclusion of the jurisdictional retention language at Ordering Paragraph No. 9 of the Recommended Decision.  Colorado Mountain Express argues that the statement “[t]he Commission retains jurisdiction to make such amendments to this authority as deemed advisable” is arguably inconsistent with the requirement in § 40‑6‑112(1), C.R.S., that an amendment to a Commission decision may only be made after notice and an opportunity for the affected utility to be heard.  Thus, Colorado Mountain Express describes the sentence at issue as “puzzling” and requests that it be stricken.

19. The Commission concludes that the above-quoted sentence in Ordering Paragraph No. 9 of the Recommended Decision is unnecessary and will strike it.  The exceptions on this fourth issue are granted.

II. ORDER

A. The Commission Orders That:

1. The Exceptions to Recommended Decision No. R11-0961 filed by Delivery Acquisition, Inc., doing business as Colorado Mountain Express (Colorado Mountain Express or CME), on October 7, 2011, are granted in part and denied in part, consistent with the above discussion
2. Colorado Mountain Express, is authorized to hold a single certificate that eliminates the overlap and duplication of authorities in Certificate of Public Convenience and Necessity (CPCN) PUC Nos. 55519 and 7321.
3. The consolidated certificate shall be identified as CPCN PUC No. 7321.  The amended version of CPCN PUC No. 7321 shall read as set forth in Appendix A.  

4. CPCN PUC No. 55519 is cancelled.

5. The authority restated in Appendix A is conditioned on Colorado Mountain Express meeting the requirements contained in this Order and is not effective until these requirements have been met.
6. All operations under the CPCN granted by this Order shall be in accordance with the authority.
7. The right of CME to operate under the consolidated CPCN granted by this Order shall depend upon compliance with all present and future laws, regulations, and orders of the Commission.  
8. CME shall not commence operation until it has: 

(a)
caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission pursuant in accordance with applicable rules; 

(b)
paid to the Commission, the motor vehicle fee ($5) for each vehicle to be operated under the authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement; 

(c)
filed an advice letter and tariff on not less than ten days’ notice 
to the Commission.  The advice letter and tariff shall initiate a new 
Advice Letter proceeding and shall comply with all applicable 
rules (see http://www.dora.state.co.us/puc/trans/TransFilingTariff.htm). In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date;  

(d)
paid the applicable issuance fee ($5); and 

(e)
received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.

9. If CME does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

10. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.
11. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 20, 2011.
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