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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of application for rehearing, reargument, or reconsideration (RRR) of Decision No. C11-1144 filed on November 15, 2011 by Public Service Company of Colorado (Public Service) and a RRR filed by Tendril Networks, Inc. (Tendril) on November 16, 2011.  Being fully advised in the mater and consistent with the discussion below, we grant the RRR filed by Public Service and deny the RRR filed by Tendril as late.

B. Public Service 

2. In its RRR, Public Service requests additional clarification of the definition of “standard customer data” as contained in Rule 3001(ff).  Public Service seeks to add the terms “actively” and “in its systems” to the definition.  By adding these terms, Public Service hopes to “prudently circumscribe [its] duties under the Data Privacy Rules.” 
3. Public Service argues the Commission should incorporate the concept of “active maintenance” into the definition of standard customer data.  Public Service contends it does not “actively maintain” the data that is only stored on its back-up tapes.  Public Service concludes such data should not be considered “standard customer data” as these terms appear in the Rules.  
4. Public Service further argues the concept of “active maintenance” is consistent with the cost-causation principles.  Public Service claims that accessing information stored on back-up tapes requires substantial time and effort.  This is because the tapes must be located at an off-site storage and restored to the active system to run reports.  Further, specialized programs are sometimes required to read the information from legacy systems.  Public Service believes its duty to provide standard customer data should only extend to the information readily accessible from its systems and thus “actively” maintained.
5. Public Service also requests the Commission revisit its discussion of historical data in paragraph 18 of Decision No. C11-1144.  Public Service argues that treating historical data as standard customer data violates the definition of “customer data” and the cost-causation principles.  Public Service urges the Commission to clarify the appropriate relationship between historical data and standard customer data in its final order.  
6. We agree with Public Service that the data no longer actively maintained by the utility on its system in the ordinary course of business should be treated differently from the data that is stored on back-up tapes solely for tax-related or other reasons.  We also agree with Public Service regarding the distinction between historical data and standard customer data.  We believe the Rules are already clear on these points.  Nevertheless, we grant the RRR in order to make this distinction explicit.  We therefore amend Rule 3001(ff) to read as follows, with new language underlined:
"Standard customer data" means customer data actively maintained in its systems by a utility in its ordinary course of business. If actively maintained in its systems in the ordinary course of business, such data shall be sufficient to allow customers to understand their usage at a level of detail commensurate with the meter or network technology deployed by the utility to serve the customer's premise.
7. We further direct the utilities to define, within the tariffs presently due to be filed on or before March 1, 2012, the terms such as “active” and “in their systems.”   The tariffs shall describe how these terms may impact the customers’ right to access their standard customer data, which is part of basic utility service.
C. Tendril
8. The Commission issued Decision No. C11-1144 on October 26, 2011.  Therefore, pursuant to § 40-6-114, C.R.S., the time period for interested parties to file applications for RRR expired on November 15, 2011, at 5:00 p.m.  The Commission is not able to waive this deadline as it is contained in a statute, as opposed to a Commission Rule.  The Commission therefore has no choice but to reject the RRR filed by Tendril in its entirety as untimely.
9. That said, we appreciate the concern that Rule 3029(a), which prohibits the use of certain customer data for a secondary commercial purpose, may be overbroad as applies to non‑personal information.  We intend to revisit this issue and other issues related to third-party access to customer data in the future, especially after the Commission and stakeholders gain experience with the Rules.  
II. ORDER
A. The Commission Orders That: 
1. The application for rehearing, reargument, or reconsideration (RRR) of Decision No. C11-1144 filed on November 15, 2011 by Public Service Company of Colorado is granted, consistent with the discussion above.
2. The RRR of Decision No. C11-1144 filed on November 16, 2011 by Tendril Networks, Inc., is denied as untimely.
3. The Commission adopts the rules attached to this Order as Attachment A, consistent with the above discussion.
4. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State.
5. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules. 
6. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.
7. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
8. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 7, 2011.
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