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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R11-1088 (Recommended Decision II) filed by Tom and Hanna Altman (Complainants or Altmans) on October 28, 2011.  Public Service Company of Colorado (Public Service or Company) filed a response to the exceptions on November 10, 2011.  Being fully advised in the matter and consistent with the discussion below, we deny the exceptions.

B. Procedural History
2. The Commission and the Administrative Law Judge (ALJ) discussed the procedural history and the underlying technical facts of this docket in the previous decisions.  We will only briefly review these matters here, as necessary to provide context to our rulings.  
3. The Altmans filed a formal complaint against Public Service on July 8, 2009.  In general, the Altmans claimed the electrical service provided to their home in Littleton, Colorado was deficient, causing premature failure of household appliances as well as personal discomfort.  In response, Public Service claimed it has inspected and tested electrical service to the Altmans’ home and has found no problems.  

4. The Commission referred this complaint to an ALJ for disposition.  ALJ G. Harris Adams held an evidentiary hearing on November 23 and 24, 2009 and issued Recommended Decision No. R10-0271 (Recommended Decision I) on March 25, 2010.

5. The ALJ found that the Altmans have met their burden of proof regarding unusual and atypical ground currents unnecessarily flowing across their property, leading to the problems they have experienced.  The ALJ also found that the corrosive and low resistivity characteristics of the soil, as well as the design of the electric service around the Altmans’ property, support this claim. The ALJ concluded that Public Service did not take reasonable engineering considerations to avoid unnecessary ground currents in the design and construction of the distribution system, under the circumstances present.  Recommended Decision I, at ¶¶ 162-164.

6. In their exceptions to Recommended Decision I, the Altmans focused on the fact that the ALJ did not articulate any definite relief.  The Altmans claimed the Commission should order Public Service to identify specific testing and mitigation actions it will take to address the ground current problem, as well as deadlines by which it will accomplish those actions.

7. By Decision No. C10-1053, mailed September 28, 2010, the Commission granted the exceptions to Recommended Decision I filed by the Altmans and denied those filed by Public Service.  The Commission agreed with the ALJ’s conclusions regarding an unusual amount of stray ground current and found that Public Service has adequately disproved the existence of harmonic distortions, electromagnetic fields, and dangerous levels of stray currents (emphasis added).  See Decision No. C10-1053, at ¶ 12.  In addition, the Commission agreed with the Complainants that an evaluation of the neutral on the cable serving their property was warranted under the facts and circumstances of this case. The Commission ordered Public Service to conduct the Time Domain Reflectometry (TDR) testing.  The Commission further ordered the Company to coordinate with the Altmans and their expert and allow them to provide input on how the test will be conducted, witness the test, and evaluate the results. 

Finally, the Commission ordered the parties to file the results of the tests and any mitigation plans, including a list of tasks and an expected completion date, within 30 days of the TDR test. The Commission stated any further controversy regarding the tests or plans will be remanded to the ALJ.  Id., at ¶¶ 21-22.  

8. By Decision No. C11-0317, mailed March 24, 2011, the Commission referred the remaining mitigation issues to the ALJ.  The Commission found that neither the TDR test results nor the resistance measurements established the integrity of the neutral [on the cable serving the Altmans’ property] sufficient to determine whether Public Service has met the required level of service.  The Commission directed the ALJ to work with the parties to address this issue and to bring this docket to closure.  Decision No. C11-0317, at ¶ 21.
9. The ALJ held a technical conference on April 22, 2011.  The goal of the technical conference was to provide all parties an opportunity to provide prospective input into anticipated mitigation plan testing and to identify areas of common ground.  The ALJ ordered the parties to attend prepared with technical documentation supporting proposed testing, including identifying necessary equipment, testing methodology, and standards upon which testing will be evaluated. The ALJ further ordered the parties to be prepared to address specified issues.  Recommended Decision II, at ¶¶ 6-8.

10. During the Technical Conference, the parties reached consensus regarding testing to establish a baseline, to measure current conditions, and to identify a solution most probable to provide effective mitigation. The parties also reached consensus regarding other tests that will be performed, including testing to evaluate any mitigation undertaken.  Id., at ¶ 8.  


The ALJ ordered three phases of mitigation testing: Phase I to test ac and dc voltage and amperage for ten days to develop a baseline; Phase II to test the condition of the neutral on the specific cable sections; and Phase III to measure the neutral and phase currents on specific cable sections.  Id., at ¶ 10-12.
11. The ALJ issued Recommended Decision II on October 11, 2011.  The ALJ issued the following findings, among others: (1) the Altmans did not oppose Public Service’s proposed Phase I testing at the Technical Conference, and agreed to permit access to equipment inside and outside their home;
 (2) Phase I testing has not been completed;
 (3) Phase I testing is necessary to determine the origin and path of the current entering the neutral on Phase C [a distribution cable leading to the Altmans’ property];
 (4) Public Service has now conclusively shown that the neutral to the Altmans’ property provides a low resistance neutral path;
 (5) the mitigation testing shows that the Phase B and C neutrals have the same current carrying capability as a new neutral cable;
 (6) a higher current flowing through the earth, by itself, does not establish that Public Service’s system is inadequate;
 (7) Phase II and III testing has been completed and this testing eliminated the condition of Public Service’s Phase B and C primary cable neutrals as a cause of the ground currents that are at issue in this docket;
 (8) Phase I testing is no longer possible given the fact that the Altmans refuse to allow Phase I testing at their residence;
 

(9) the Commission and Public Service lack comprehensive mitigation testing to allow isolation of the cause and remediation of ground current;
 (10) Public Service has reasonably responded to the Commission orders regarding mitigation;
 and (11) ground current levels shown during hearing were not shown to affect public safety.
  

12. The ALJ also determined this was not an appropriate case to test the bounds of the Commission’s jurisdiction, because public safety was not affected and a low resistance neutral path has been shown.  The ALJ found that Public Service has been ready, willing, and able to conduct ordered mitigation testing, but because the Altmans have not permitted the testing ordered by the Commission, closing this docket was the only reasonable conclusion. 
The ALJ noted the Altmans have the most direct potential benefit from the testing, since public safety was not affected.  The ALJ refused to attempt to compel their cooperation at the expense and effort of ratepayers and he closed this docket.  Recommended Decision II, at ¶ 77.  
C. Exceptions
13. The Altmans raise three arguments in their exceptions, which we address in turn below.  It is important to note that, although the Altmans challenge multiple findings of facts and conclusions reached by the ALJ, they do not challenge his finding that this matter does not affect public safety, made at ¶ 73 of Recommended Decision II.  
1. Phase I Testing

a. Arguments

14. In their exceptions, the Altmans dispute the ALJ’s findings that they had refused to permit Phase I testing at their residence.  The Altmans argue the point of contention between the parties was that Public Service wished to change the internal wiring at their residence and to have its expert conduct the testing inside their residence.  The Altmans contend they have never agreed to these conditions at the technical conference or during subsequent discussions.  Instead, they claim they never had an opportunity to agree to any specifics regarding Phase I testing and believed the specifics of each of the phases of testing would be agreed upon and finalized after the technical conference.  The Altmans further contend they have offered to perform the in-home testing using their own independent expert, but Public Service and its experts have ignored their objections and input.  The Altmans argue the closing of this docket is an overreaction to the fact that the parties have not resolved an impasse over the details of Phase I testing and punishes the Altmans for attempting to provide input.  The Altmans conclude the Commission should amend the ALJ’s findings regarding Phase I testing and permit such testing to proceed.

15. In response, Public Service argues Phase I testing is probably the most important tool in establishing a baseline and determining, in a systematic and scientific manner, where the stray ground currents on the Altmans’ property are coming from and where are they going.  The Company also claims the Altmans initially agreed, at the technical conference, to allow Phase I testing inside their home and, as a result, the ALJ ordered such testing.  Public Service contends the Altmans later reversed course and refused to allow Phase I testing.  Public Service argues that the reasons offered by the Altmans for refusing the Phase I testing are not valid.  

16. Public Service points out its electric tariffs permit it to enter customer property at reasonable times for any proper purpose incidental to supplying electric service to that property.  The Company argues that Phase I testing ordered by the ALJ in this docket was a proper purpose incidental to supplying electric service to the Altmans’ property.  
17. Public Service argues the Altmans’ proposal to permit Phase I testing to proceed, albeit still not inside their home, is “too little too late.”  The Company claims that testing inside the home is critical, because this is where the Altmans allege the unusual levels of stray ground current may be found.  Public Service concludes the Commission should not give the Altmans another chance at Phase I testing, especially since the mitigation process was designed to benefit only them, not the general public.  Public Service emphasizes that public safety is not at issue in this docket and the Altmans do not contend otherwise in their exceptions.

b. Discussion

18. Following the technical conference, Public Service retained Mr. Keith Malmedal, president of NEI Electric Power Engineering, Inc., to implement Phase I mitigation testing.  We find Mr. Malmedal proposed a reasonable testing plan that complied with Phase I testing agreed to by the parties and ordered by the ALJ. 

19. The Phase I testing, as proposed by Mr. Malmedal, is detailed and comprehensive.  The primary system, secondary system, house electric service, grounding system, as well as the soil conditions interact with each other and thus must all be tested in a unified manner to gain a full understanding of the current flows on the Altmans’ property.  Public Service’s Phase I testing proposal accomplished these objectives.  We agree with Public Service that testing the meters on the Altmans’ side of the electric service at the neutral and ground bond point, as well as at the pool pump was necessary for a comprehensive Phase I testing.  

20. We also find that Phase I testing, as proposed by Mr. Malmedal, did not amount to changing the internal wiring at the Altmans’ home.  Instead, this testing contemplated re-dressing of neutral conductors located in the house service panel by a licensed electrician, which typically takes less than a minute, since the neutral wires did not have to be disconnected and reconnected but simply bundled together.  Regarding testing at the pool pump, Mr. Malmedal recommended that a licensed electrician add a box extension to an outside outlet box to accommodate the test meter, which is a relatively minor addition.  
21. We disagree with the Altmans that they did not agree to testing inside their home at the technical conference.  During the technical conference, Mr. Malmedal discussed his intent to measure the neutral and ground conductors after the neutral to ground bond point, which is on the Altmans’ side of the meter.  Mr. Malmedal also stated he did not intend to go inside the house except if the main water pipe was located there (the water pipe being a test point).
  In addition, as discussed above, testing both inside and outside the home is inherent to comprehensive Phase I testing and accomplishing the objectives of the entire mitigation plan.  Indeed, as Mr. Malmedal noted at the technical conference, taking measurements only on Public Service’s system would only provide part of the picture.
  

22. Finally, since the Altmans on exceptions contend they have offered to perform the in-home testing utilizing their own independent expert, we question why they did not have their expert observe the testing performed by Public Service, to ensure compliance with the agreement reached during the technical conference and the ALJ’s order.  This independent expert also had an opportunity to set up his or her own meters to provide redundant data.  The ALJ also ordered Public Service to provide the raw data to the Altmans, for analysis by their independent expert.  

23. We agree with the ALJ that closure of this docket was appropriate under the facts and circumstances of this case.  We emphasize that the ALJ has found public safety is not at issue and that the Altmans do not contend otherwise on exceptions.  We therefore will not order Public Service to conduct Phase I testing at this point, especially since any Phase I testing that does not include the home is not likely to be useful.  We deny the exceptions filed by the Altmans on this ground.
2. Other Conclusions Reached in the Recommended Decision

c. Arguments

24. In their exceptions, the Altmans dispute the conclusions reached by ALJ Adams in Recommended Decision II.  These conclusions are that: (1) Phase III testing data shows that current enters the neutral from unknown sources between measuring points; however, Phase I testing is necessary to measure and determine the origin and path of these currents;
 (2) the Altmans appear to not have heeded the purpose of the Technical Conference, and the opportunity to advocate for other mitigation testing was at the Technical Conference;
 

(3) Public Service has now conclusively shown the neutral to the Altmans’ property provides a low resistance path, and mitigation testing shows that Phase B and C neutrals have the same current carrying capability of new neutral cable;
 (4) The integrity of Public Service’s neutrals having been verified through testing, therefore soils must be providing a path of lesser resistance for the return current flowing through the earth;
 (5) Phase III testing shows expected variation and imbalance of current flows comparing the B and C phase neutrals;
 (6) Phase II and III tests eliminated the conditions of Public Service’s Phase B and C (distribution phases leading to the Altmans’ property) cable neutrals as causes of the ground currents at issue in this proceeding and Phase I testing is no longer possible under the facts and circumstances presented in this case;
 (7) Public Service has complied with the Commission orders pertaining to mitigation and has conclusively shown its distribution system provides a low resistance neutral path;
 (8) This is not an appropriate case to test the bounds of Commission jurisdiction, public safety is not affected, and the proceeding is closed.
 The Altmans argue these findings and conclusions appear to be based strictly on the opinions of Public Service and its employees, are scientifically invalid, and otherwise rely on unreasonably vague standards.  The Altmans also provide a hypothetical example of current flow along two cables.  
25. In response, Public Service contends the ALJ reached correct conclusions.  Public Service also argues that most of the material in this section of the Altmans’ exceptions consists of arguments of counsel, which are not evidence and should not provide a basis for overturning any part of Recommended Decision II.  Public Service also asserts that the testing on which the ALJ relied in forming his conclusions and which the Altmans dispute on exceptions were performed by highly qualified experts.   

d. Discussion

26. We note that Public Service filed reports of the results of the Phase II and III tests on August 17, 2011 and July 29, 2011, respectively.  The Company filed its analysis of the results on September 6, 2011.  We agree with the ALJ that Public Service has complied with the testing that the ALJ ordered after the technical conference, used reputable independent contractors, and was transparent in its data and analyses.  The methodology used by the Company is endorsed by the Institute of Electrical and Electronics Engineers.  Finally, Public Service was upfront regarding its observation that the ground current is entering the Phase C neutral conductor from an unknown location and that Phase I tests could have provided essential information about this current.  

27. We agree with the conclusions reached by the ALJ in Recommended Decision II. In particular, the evidence supports the conclusions that Phase II and III tests confirm the neutral of the cable serving the Altmans’ home is good, with the current carrying capacity equivalent to that of a new cable, and that these tests eliminated the conditions of Phase B and C cable neutrals as causes of the ground currents at issue in this proceeding.  We also find that Public Service has reasonably complied with the  mitigation orders; has conclusively shown its distribution system provides a low resistance neutral path; and that Phase I testing is necessary in order to determine the origin and path of ground currents that are entering the C Phase neutral.  Finally, we agree with the Company that introduction of new scientific or other information and/or hypotheticals on exceptions is inappropriate on exceptions.  We deny the exceptions filed by the Altmans on these grounds. 
3. Additional Testing

e. Arguments

28. In their exceptions, the Altmans mention the testing they have conducted on their property, in addition to the Phase I, II, and III testing ordered by the ALJ following the technical conference.  The Altmans acknowledge the Commission has not ordered this testing, but contend these tests are extremely relevant to determining the source of the current and are conclusive as to at least one source of current on the property.  The Altmans offer to repeat this testing with the sanction of the Commission and give Public Service an opportunity to observe such testing.  

29. In response, Public Service contends the Altmans should have advocated for any additional testing at the technical conference.  It points out the ALJ came to the same conclusion in Recommended Decision II.  Public Service concludes it should not be required to perform any additional testing at the Altmans’ property.

f. Discussion

30. We note the additional testing discussed by the Altmans falls outside of the Phase I, II, and III mitigation tests, which all parties agreed upon at the technical conference, and it was not ordered by the Commission.  We fully agree with the ALJ and Public Service that the time to advocate for additional testing was at the technical conference.  The Altmans acknowledge they have not done so at that time and do not state good cause for their failure to do so.  We find that ordering additional tests at this late stage of the process and therefore prolonging this litigation, without any good cause stated, would be prejudicial to Public Service.  We deny the exceptions filed by the Altmans on this ground.
II. ORDER

A. The Commission Orders That:

1. Exceptions to Recommended Decision No. R11-1088 filed by Tom and Hanna Altman on October 28, 2011 are denied, consistent with the discussion above.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

3. This docket is now closed.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 7, 2011.
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