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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the City of Fort Collins (Fort Collins) on October 25, 2011, requesting authority to construct a new pedestrian and bicycle overpass over the tracks and right-of-way of BNSF Railway Company (BNSF) at approximate railroad milepost 72.29 located approximately halfway between the existing crossings of BNSF with Drake Road and Prospect Road, with no current National Inventory Number, in the City of Fort Collins, County of Larimer, State of Colorado.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners, pursuant to § 40-6-108(2), C.R.S., on October 28, 2011.

3. On November 23, 2011, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF does not oppose or contest the granting of the Application.

4. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

5. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

6. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the Application.

7. Fort Collins proposes to construct a pedestrian and bicycle grade separation structure over the BNSF and proposed Bus Rapid Transit (BRT) corridor in Fort Collins approximately halfway between Drake Road and Prospect Road.  Fort Collins also proposes to remove the existing horse mesh fencing in the area and install approximately 600 feet of upgraded fencing in the vicinity of the new pedestrian overpass.  The proposed crossing will provide a safe crossing of the BNSF tracks and future BRT between the Natural Resources Research Center complex west of the crossing and retail shops to the east of the crossing.

8. Fort Collins proposes to construct this pedestrian grade separation to mitigate trespassing issues at this location.  Fort Collins has continually tried to discourage trespassing at this location through fencing and signage.  By providing a safe and direct grade separated crossing and upgraded fencing, Fort Collins is hoping this will eliminate the pedestrian trespassing in this area.

9. The Fort Collins proposed pedestrian and bicycle structure proposes to clear span Bay Farm Road, the BNSF right-of-way, which includes areas for both the BNSF track and the future BRT.  The bridge structure is 174’-0” in length and contains elevators, stairs, and ramps on both sides of the structure.  The minimum vertical clearance distance from the top of rail to the bottom of the structure is shown as 24’-1 ½”.  The minimum horizontal clearance from the centerline of track to the closest pier is 51’-2”.  The proposed vertical and horizontal clearances meet or exceed the clearances required by Commission Rules 7324 and 7325 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.   
10. Fort Collins states that there are an estimated 15 trains per day that currently use the tracks at the location of the proposed crossing at a maximum timetable speed of 40 miles per hour with no estimated changes in the near future.  Fort Collins estimates 200 persons per day will be using the proposed pedestrian and bicycle grade separation.  

11. Fort Collins proposes to start work in December 2011 with an estimated completion and in service date of May 2014.  Fort Collins will be required to inform the Commission in writing that the crossing work is complete and operational within ten days of completion.  The Commission will expect this letter sometime around May 31, 2014.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule. 
12. Fort Collins will be required to file a copy of the signed Construction and Maintenance Agreement with BNSF for this pedestrian overpass by December 31, 2011 prior to beginning construction on the crossing.

13. We will require BNSF to obtain a National Inventory Number for this new crossing and file a copy of the crossing inventory form for the new crossing in this docket.  The Commission will expect this information to be filed with completion of the crossing work by May 31, 2014.
14. The estimated cost of construction for this project is $2,326,181 with Fort Collins paying for the total cost of the construction.

15. BNSF will be required to maintain their track, ties, and appurtenances, at their expense, and Fort Collins will be required to maintain the pedestrian grade separation structure at its expense.  
C. Conclusions

16. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

17. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

18. Because the Application is unopposed, the Commission finds that it will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

19. We find that good cause exists to grant the Application consistent with the above discussion in paragraphs 7 through 15.  

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the City of Fort Collins (Fort Collins) on October 25, 2011, requesting authority to construct a new pedestrian and bicycle overpass over the tracks and right-of-way of BNSF Railway Company (BNSF) at approximate railroad milepost 72.29 located approximately halfway between the existing crossings of BNSF with Drake Road and Prospect Road, with no current National Inventory Number, in the City of Fort Collins, County of Larimer, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Intervention of BNSF is noted.

3. The Application is granted.

4. Fort Collins is authorized and ordered to proceed with the construction of the pedestrian grade separation structure located between Drake Road and Prospect Road and installation of fencing as described in the Application.

5. Fort Collins shall maintain the pedestrian bridge structure at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

6. BNSF shall continue to maintain its track, ties, and appurtenances under the bridge pursuant to Rule 4 CCR 723-7-7211(a).

7. Fort Collins shall inform the Commission in writing that the crossing work is complete and operational within ten days of completion.  The Commission will expect this letter by May 31, 2014.   However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

8. BNSF will be required to obtain a National Inventory Number for the pedestrian crossing and file a copy of the crossing inventory in this docket form showing the information for this crossing by May 31, 2014.

9. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

10. The Commission retains jurisdiction to enter further orders as necessary.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 7, 2011.
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