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I. BY THE COMMISSION
A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a letter filed on October 28, 2011, by Teller Green Transportation, LLC, doing business as Teller Cab (Teller Cab), requesting that the Commission waive or authorize a variance of the filing fee mandated by § 40-10.1-111(1)(b), C.R.S.

2. By way of background, on June 29, 2011, Teller Cab filed an application for permanent authority to conduct operations as a common carrier by motor vehicle for hire for the transportation of passengers in taxi service between all points within a twenty-five mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, in Woodland Park, Colorado.  Teller Cab was assessed a fee of $35 to file this application.

3. The Commission noticed this application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on July 5, 2011.

4. On August 2, 2011, RDSM Transportation, Ltd., doing business as Yellow Cab of Colorado Springs (RDSM), filed its Intervention and Entry of Appearance.

5. On August 10, 2011, the Commission deemed the application complete and referred it to an Administrative Law Judge (ALJ) for disposition.

6. After the application had been referred to an ALJ, Staff of the Commission contacted Ms. Bonnie Nims, the owner of Teller Cab, and advised her that the application fee for taxi service between points in the Counties of Douglas and El Paso has been administratively set at $800 and not the $35 Teller Cab paid when the application in Docket No. 11A-562CP was filed.

7. On August 19, 2011, counsel for RDSM filed a Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention (Motion) on behalf of both Applicant and RDSM.  The Motion set forth a restrictive amendment to the application that resolved RDSM’s outstanding concerns.  However, after a review of the proposed restrictive amendment, the ALJ requested that RDSM and Teller Cab clarify the scope of the proposed restrictive amendment.

8. On September 12, 2011, RDSM and Teller Cab filed an Amended Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention (Amended Motion).  The Amended Motion proposed to modify the authority requested in the original Application as follows:
For authority to operate as a common carrier by motor vehicle for hire for the transportation of
passengers in taxi service
between all points within a twenty-five mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado.
RESTRICTIONS:  
(1)
Against providing transportation service that 
(a)
originates at any point east of an imaginary line which begins at mile marker 295 on U.S. Highway 24 in El Paso County, Colorado, and extends north through Sedalia, Colorado, and south through Penrose, Colorado; and
(b)
is located within the twenty-five (25) mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado.  This restriction shall not apply to providing round-trip service with respect to any trip that originates west of such imaginary line; and

(2)
To the use of a maximum of five (5) vehicles.

9. Also on September 12, 2011, Ms. Nims filed a letter with the Commission requesting that the application fee in Docket No. 11A-562CP not be increased to $800 based on the inclusion of a portion of El Paso County in the Amended Motion.  The request was deemed by the ALJ to be a Motion to Reduce the Application Fee in Docket No. 11A-562CP.

10. On October 4, 2011, in Decision No. R11-1069-I, the ALJ denied the Motion to Reduce the Application Fee.

11. On October 12, 2011, the ALJ issued Recommended Decision No. R11-1093.  The ALJ, in Recommended Decision No. R11-1093, granted Teller Cab a Certificate of Public Convenience and Necessity
To operate as a common carrier by motor vehicle for hire for the transportation of
passengers in taxi service
between all points within a twenty-five mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado.
RESTRICTIONS:  
(1)
Against providing transportation service that

(a)
originates at any point east of an imaginary line which begins at mile marker 295 on U.S. Highway 24 in El Paso County, Colorado, and extends north through Sedalia, Colorado, and extends south through Penrose, Colorado; and
(b)
is located within the twenty-five mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado.  This restriction shall not apply to providing round-trip service with respect to any trip that originates west of such imaginary line; and

(2)
To the use of a maximum of five (5) vehicles.
12. The authority granted to Teller Cab by Recommended Decision No. R11-1093 would allow point to point transportation in portions of the Counties of Douglas and El Paso.

13. Recommended Decision No. R11-1093 set forth certain requirements to be completed prior to the commencement of operations.

14. Specifically, Ordering Paragraph No. 5 of Decision No. R11-1093 states Teller Cab shall not begin operation until it has paid in full the filing fee mandated by § 40‑10.1‑111(1)(b), C.R.S., and confirmed in Decision No. R11-1069-I, issued on October 4, 2011.

15. In the letter filed on October 28, 2011, Ms. Nims requests the application fee be reduced from $800 to a lesser amount due to four reasons.  The reasons include: a) the small area of El Paso County to be served; b) the low population in the area of El Paso County to be served; c) the fact that the area of El Paso County to be served is closer to Woodland Park than Colorado Springs; and d) the financial hardship of Teller Cab.

16. As explained by the ALJ in Decision No. R11-1069-I, § 40-10.1-111, C.R.S. does not permit the Commission to waive or authorize a variance of the application fee.  Notably, § 40-10.1-111(1)(b), C.R.S., mandates that a filing fee be set for taxi service “within and between the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson”.  The fee is administratively set by the Commission, subject to the approval of “the executive director of the department of regulatory agencies”, and is set so as to allow all motor carrier fees to approximate the direct and indirect costs of the Commission in the supervision and regulation of motor carriers.  Section 40-10.1-111(3), C.R.S.

17. Further, Teller Cab’s request that we invoke the Commission’s waiver rule, Rule 1003 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, must be denied.  As explained above, the application fee is set by statute, not rule.  While the Commission has the authority to waive its own rules, the Commission’s rules are not implicated by Teller cab’s request and, therefore, there is no rule to be waived.

18. In conclusion, under the currently approved fee structure, the Commission lacks the authority to permit Teller Cab to pay a filing fee less than the subject fee established by § 40‑10.1‑111, C.R.S., and charged to all other motor carriers seeking taxi authority in the counties identified in § 40-10.1-111(1)(b), C.R.S.
II. ORDER

A. The Commission Orders That:

1. The request of Teller Green Transportation, LLC, doing business as Teller Cab, filed on October 28, 2011, for a waiver or variance of the filing fee mandated by § 40-10.1-111, C.R.S., is denied.
2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 9, 2011.
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