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I. BY THE COMMISSION

A. Statement and Preliminary Matter
1. This matter comes before the Commission for consideration of Applications for Rehearing, Reargument or Reconsideration (“RRR”) of Decision No. C11-1025.

2. Decision No. C11-1025, issued on September 21, 2011 granted, in part, and denied, in part, the exceptions filed by interested parties. 

3. Applications for RRR were timely filed under § 40-6-114, C.R.S., on October 11, 2011 by Energy Outreach Colorado (“EOC”) and jointly by Climax Molybdenum Company (“Climax”) and CF&I Steel, LP, d/b/a Evraz Rocky Mountain Steel (“CF&I”).  On October 12, 2011, Climax/CF&I filed an erratum to their joint Applciation for RRR.
4. On October 17, 2011, EOC filed a Motion for Leave to File a Response to Climax and CF&I Application’s for RRR (“Motion for Leave”).  In addition, EOC filed its response to Climax/CF&I’s Application for RRR assuming it was granted leave to do so by the Commission.  
Because Rule 1506 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, does not provide for the filing of responses to Applications for RRR, we must find good cause to grant EOC’s Motion for Leave if we are to consider its response to Climax/CF&I’s Application for RRR.  In this instance, we find that the additional proposed information offered by EOC would not assist us in rendering our decision on the pending Applications for RRR.  Thus, we will deny EOC’s Motion for Leave.  EOC’s response is therefore stricken and will not be considered.
B. EOC’s Application for RRR
5. Decision No. R11-0606 recommended adopting Rules 3412(h)(II)(O) and 4412(h)(II)(O) that state “nonpayment shall not result in the automatic removal of a participant from safe harbor.”  By Decision No. C11-1025 at ¶11, we granted exceptions in part and revised the rules to read“[a] single missed, partial or late payment shall not result in the automatic removal of a participant from safe harbor.”
6. EOC argues in its Application for RRR that the language of Rules 3412(h)(II)(O) and 4412(h)(II)(O) stating “[a] single missed, partial or late payment shall not result in the automatic removal of a participant from safe harbor,” that we adopted in Decision No. C11‑0125 will unintentionally impact program participants negatively by changing the intent of the empirically proven benefits of the payment default provisions.  EOC requests that the Commission reinstate the original language that was approved in Decision No. R11-0606 with additional clarifying language.
7. We decline to grant RRR on this point.  We considered in Decision No. C11-1025 EOC’s concern regarding the impact the adopted language may have on safe harbor program participants and their future participation in the safe harbor program should a participant be disconnected by its utility for missing bill payments.  It is not our intent for the regulated utilities governed by this rule to deny former safe harbor program participants from future participation in low income assistance programs for natural gas and electric utility service.  Further, we believe the language modification adopted in Decision No. C11-1025 captures a balance between the program providers and participants, and will not preclude a customer from re-entering the safe harbor program at a later date should the customer be disconnected from service for non-payment. 
8. Second, EOC in its Application for RRR indicates that there are typographical errors in Rules 3412(h)(II)(M) and 4412(h)(II)(M).
9. We decline to grant RRR on this point since the typographical errors in the rules are not substantive in nature.  However, the rules appended to this Order will correct the typographical errors identified by the EOC in its Application for RRR.  The corrected rules are attached as Attachment A (Electric, 4 CCR 723-3-3412) and Attachment B (Natural Gas, 4 CCR 723-4-4412) to this decision.
10. Third, EOC argues that the last sentence of Paragraph 30 of Decision No. C11‑1025 is unclear.  This sentence provides that “[a]ny deviation from the safe harbor provisions of Rules 3412(h) and 4412(h) will be classified as utility specific low-income assistance programs and therefore subject to greater Commission review and scrutiny.”  
11. We decline to grant RRR on this point since the Commission is clear as to its intent.  Any regulated natural gas or electric utility that does not file for the “pre‑approved” safe harbor program will be required to prove to the Commission the merits of its custom, utility specific low-income program, including how it will comply with Rule 3412 and/or Rule 4412.
C. Climax and CF&I’s Application for RRR

12. Climax/CF&I seek reconsideration of that aspect of Decision No. C11-1025 where the Commission modified the safe harbor maximum cost cap provisions of the rules from a volumetric usage charge to a fixed fee based on each rate class’ share of the test year revenue requirement.  Climax/CF&I argues that the modification “is a slight improvement, but still will result in an unreasonable outcome.”  Climax/CF&I continues to advocate that the cost recovery within the safe harbor rules should be determined on a case-by-case approach.  

13. We deny the request for RRR filed by Climax/CF&I since the safe harbor rules are intended to set forth a well-defined, “pre-approved” option for regulated utilities to consider as long as the regulated electric and/or natural gas utility complies with the safe harbor rule provisions.  Allowing the maximum cost cap to be determined on a case-by-case basis eliminates the original intent of this Commission’s vision for the safe harbor component of the rules.  In addition, the modification from a volumetric usage to a fixed fee approach as adopted in Decision No. C11-1025 is the same fixed fee methodology that is being used in the Public Service pilot program ordered in Decision No. C08-1311, ¶63.  
14. Climax/CF&I also request in its Application for RRR that the terms “test year revenue requirement” and “rate class” be clarified.  
15. We deny the request of by Climax/CF&I to define the terms “test year revenue requirement” and “rate class” as these are terms used regularly in conducting business with the Public Utilities Commission.  Therefore, Staff and regulated utilities are very familiar with the use of these terms in rate case filings as well as applications filed with the Commission.  

16. In the event the Commission grants the Climax/CF&I Application for RRR as to the fixed fee/case-by-case basis, Climax/CF&I requests that the Commission adopt cost caps to protect large load customers from unreasonable rates, similar to what the Commission has done for residential customers.

17. We will deny the request by Climax/CF&I since it is conditioned on approval of Climax/CF&I’s request described in ¶12 above and is therefore moot.  

II. ORDER

A. The Commission Orders That:

1. The Motion for Leave to File a Response filed by Energy Outreach Colorado (“EOC”) filed on October 17, 2011 is denied, consistent with the discussion above.  The response, which was attached as Exhibit 1 to the motion for leave, is therefore stricken.
2. The Application for Rehearing, Reargument, and Reconsideration filed by EOC, on October 11, 2011 is denied, consistent with the discussion above.
3. The Application for Rehearing, Reargument, and Reconsideration filed jointly by Climax Molybdenum Company and CF&I Steel, LP, d/b/a Evraz Rocky Mountain Steel on October 11, 2011, as corrected by the errata filing, is denied, consistent with the discussion above.
4. The rules previously adopted, but modified to reflect the non-substantive corrections discussed above, are attached to this Order as Attachment A (electric service low-income program rules) and Attachment B (natural gas service low-income program rules).
5. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State.

6. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

7. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.
8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 20, 2011
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