Before the Public Utilities Commission of the State of Colorado

Decision No. C11-1210
Docket No. 11V-784R

C11-1210Decision No. C11-1210
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

11V-784RDOCKET NO. 11V-784R
PETITION OF THE REGIONAL TRANSPORTATION DISTRICT FOR WAIVER OF, OR VARIANCE FROM, 4 CCR 723-7 7325(A) CONCERNING THE SIDE CLEARANCES AT DENVER UNION STATION WITHIN THE CITY AND COUNTY OF DENVER AND THE STATE OF COLORADO.
ORDER GRANTING Variance
Mailed Date:  November 10, 2011
Adopted Date:  November 9, 2011

I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a petition (Petition) filed on September 26, 2011, by the Regional Transportation District (RTD).  In this Petition, RTD requests a permanent partial waiver or variance of Rule 7325(a) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.

2. RTD requests a permanent partial waiver or variance of Rule 7325(a) to the side clearances through the Denver Union Station (DUS) throat, or in the alternative requests a permanent partial waiver or variance for those portions of the DUS throat described on Exhibits A through D attached to the Petition at track stations 18+93, 19+18, 20+38, 21+58, 22+71, 22+96, and 23+62.
3. The Commission noticed this Petition to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on September 29, 2011.

4. No petition to intervene in opposition or otherwise participate in this proceeding has been filed.  This proceeding is therefore uncontested.  Pursuant to § 40-6-109(5), C.R.S., this matter may be determined without a hearing.

5. Under Rule 1003 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, the Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause.  In making a good cause determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.

6. Rule 7325(a) requires: “(I) Side clearance generally shall be at least 8’6”. (II) Wherever practicable, all posts, pipes, warning signs, and other small obstructions should be given a side clearance of at least 10’0”. (III) Side clearances may be reduced to comply with the provisions of subparagraph (c)(I)”.

7. RTD is developing DUS as a multimodal transportation hub that will accommodate bus transit, light rail, commuter rail, and intercity rail (Amtrak).  The DUS throat alignment area will accommodate eight tracks: six commuter rail tracks and two intercity tracks.  The commuter rail vehicles will be powered through an overhead contact system (OCS).  Due to constraints of the Wewatta Bridge wall and property lines, RTD has a little over 85’  in this area for tracks, switches, OCS poles, and other appurtenances.  This limitation creates areas where side clearances between the centerline of track and the face of an adjacent OCS support pole or OCS down guy wire and foundation would be less than the 8’6” minimum side clearance requirement.  It is due to this right-of-way limitation that RTD seeks the permanent partial waiver or variance of Rule 7325(a). 

8. In the areas contained in the Petition, as outlined above, RTD seeks a permanent partial waiver or variance to allow a design side clearance of no less than 7’5”, and an as-built worst case clearance of no less than 7’ from the centerline of track to the side obstructions occurring on only one side of any track set, or in the alternative, to grant the permanent partial waiver of the specific OCS support poles and down guy wire and foundations shown in Exhibits A and B to the Petition, listed in Exhibit D to the Petition and generally described in Paragraph 2 above.  

9. As justification for this permanent partial waiver or variance of Rule 7325(a), RTD states that it believes the side clearance standards were originated during a time when railroad employees such as brakeman customarily performed some of their duties on the outside of railcars.  This work made these types of employees particularly vulnerable to side clearance impacts. 

10. RTD also states that any obstruction presented by the OCS poles is intermittent.  For example, if a commuter rail vehicle becomes disabled while carrying passengers, the passengers would be able to occupy the spaces between the poles on any track side without the 8’6” clearance, or would also be able to occupy refuge on the other side where the full clearance required by Rule 7325(a)(I) will be met.

11. Finally, RTD states that when taking into account the dynamic vehicle envelope (as opposed to the static vehicle envelope) as shown in Exhibit C to the Petition, and worst-case construction variances from track and pole-face/guy wire location design values, the absolute minimum clearance between the pole face and track centerline would be 7’0”, leaving a 
worst-case clearance between the vehicle dynamic envelope and pole face at 11”. 

12. The Commission finds RTD has shown good cause to grant a permanent variance of Rule 7325(a) to allow a design side clearance of no less than 7’5”, and an as-built worst case clearance of no less than 7’ from the centerline of track to the side obstructions, which will occur on only one side of any track set at the specific locations described in the Exhibits to the Application.  Should an evacuation of passengers need to occur in the DUS throat area, there is one side of the vehicle where the minimum clearances will be met, and only limited locations on the opposing side of the vehicle so that passengers will be able to find safe refuge. 

13. RTD identifies an inconsistency in our rules regarding treatment of RTD by the Commission.  By Rule 7000(b), the Commission’s jurisdiction over statutory transportation districts is limited to specific rules; Rule 7325(a) is not among those rules listed.  However, Rule 7320 states that the rule in question applies to all railroads which operate on standard gauge railroad track.  The question is whether RTD is a “railroad” in its operation of the East Corridor subject to Federal Railroad Administration regulation.  According to RTD, this issue has not been resolved.

14. For purposes of this Order, we operate under RTD’s assumption that, notwithstanding the content of Rule 7000(b), Rule 7325(a) is applicable to this project and thus a variance is required.

II. ORDER

A. The Commission Orders That:

1. The Regional Transportation District is granted a permanent variance of Rule 7325(a) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7 for the locations shown in Exhibits A through D of the petition and generally described as follows:  track stations 18+93, 19+18, 20+38, 21+58, 22+71, 22+96, and 23+62.  This permanent variance shall be for the life of Denver Union Station commuter rail lines.

2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 9, 2011.
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