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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) to Decision No. C11-0987 filed by Ms. Leslie Glustrom on October 4, 2011.  Now, being fully advised in this matter and consistent with the discussion below, we deny the RRR.

B. Procedural Background

2. This docket is presently pending before Administrative Law Judge (ALJ) Keith J. Kirchubel.  It concerns the application of Public Service Company of Colorado (Public Service) for approval of the regulatory treatment of margins earned from certain renewable energy credits (RECs) and energy transactions.  
3. Ms. Glustrom is one of the persons and/or entities that filed a motion to intervene in this docket.  Public Service filed a response opposing her intervention.  By Decision 
No. R11-0848-I, mailed August 4, 2011, the ALJ denied the intervention filed by Ms. Glustrom.
  Further, the ALJ certified Decision No. R11-0848-I as immediately appealable via exceptions.  

4. Ms. Glustrom timely filed exceptions to Decision No. R11-0848-I on August 18, 2011.  Public Service filed a response to her exceptions on August 29, 2011.  By Decision No. C11-0987, mailed September 14, 2011, the Commission denied the exceptions and affirmed Decision No. R11-0848-I.  In that decision, the Commission ruled that Ms. Glustrom has not demonstrated that:  (1) her interest in this docket is substantial; and/or (2) this interest would not otherwise be adequately represented by any other party.  Further, the Commission found that Ms. Glustrom’s interest as a residential ratepayer of Public Service will be adequately represented by the Office of Consumer Counsel (OCC).  Finally, the Commission explained a denial of Ms. Glustrom’s intervention did not mean she would be precluded from participating in this docket, as she is able to submit written public comments at any time before the evidentiary record in this matter closes. 

C. RRR
5. In her RRR to Decision No. C11-0987, Ms. Glustrom reiterates the arguments she previously presented in this docket.  In particular, she argues Decision No. C11-0987 violates the constitutional due process requirements as well as §§ 40-6-109(1) and 40-6.5-104(2), C.R.S.  She also argues that the OCC cannot provide adequate representation to her, contrary to the rulings made in Decision No. C11-0987.  Ms. Glustrom contends Decision No. C11-0987 does not provide an adequate explanation for changing the longstanding practices at the Commission and is arbitrary and capricious.  

6. The Commission has thoroughly addressed many of these arguments in Decision No. C11-0987, at ¶¶ 18-21.  Ms. Glustrom, by reiterating these arguments in her RRR, does not convince us the Commission has erred.  Further, we affirm our conclusion that § 40-6.5-104(2), C.R.S., does not eliminate the discretion that the Commission has in ruling upon interventions filed by residential, agricultural, and small business customers.  Further, it is important to note § 40-6.5-104(2), C.R.S., provides the existence of the OCC shall not “limit the right of any person, firm, or corporation to petition or make complaint to the commission or otherwise intervene in proceedings or other matters before the commission” (emphasis added).  The fact that the statute does not limit the right of any person to petition to intervene in dockets before the Commission does not mean the Commission has no discretion in whether such a petition should be granted, as Ms. Glustrom suggests in her RRR.  We also affirm our conclusions that residential, agricultural, and small business customers are generally intervenors by permission, rather than by right, and must demonstrate why the OCC does not adequately represent their interests in a docket where the OCC is a party.  

7. Ms. Glustrom also presents several new arguments in her RRR, which we address below in turn.  

1. Unique Knowledge and Experience
8. In her RRR, Ms. Glustrom argues no other party in this docket can represent her interests due to her unique knowledge and experience.  She states that her unique knowledge includes the following areas: (1) climate change; (2) other environmental impacts of fossil fuels; (3) coal supplies and costs; and (4) Xcel’s system.  Ms. Glustrom believes the Commissioners “would often rather not hear the facts on the issues listed above because they are ‘inconvenient,’ attempting to exclude a party because her knowledge is extensive and ‘inconvenient’ is arbitrary and capricious and violates that party’s constitutional and statutory rights.”
9. The reasons why the Commission denied Ms. Glustrom’s intervention in Decision No. C11-0987 have nothing to do with her knowledge or experience.  Instead, the Commission denied her intervention because it found that she has not demonstrated that her interest in this docket is substantial and/or this interest would not otherwise be adequately represented by any other party.

10. Further, Ms. Glustrom does not explain the relevance of the issues listed above to this docket.  The scope of the instant docket is relatively narrow, and concerns the regulatory treatment of margins earned from certain RECs and energy transactions, or the portions of the margins that should be retained by Public Service versus distributed back to its ratepayers and the manner in which this should be done.  

11. We deny the RRR filed by Ms. Glustrom on this ground.

2. The Major Positions of Ms. Glustrom and the OCC have not Aligned in the Past or in this Docket
12. In her RRR, Ms. Glustrom summarizes the major positions taken by the OCC and Ms. Glustrom in several recent Commission dockets.  Ms. Glustrom states the major positions of the OCC and Ms. Glustrom are not aligned and often are adverse. She states that, in recent years, there has been little or no overlap between the positions taken by the OCC and Ms. Glustrom in a wide variety of proceedings.  Ms. Glustrom also states that, in the instant docket, she would have likely recommended that much higher percentages of Hybrid REC trading margins should go to ratepayers than suggested by the OCC.  Ms. Glustrom concludes the comparison of her positions to those of the OCC rebuts the presumption of adequate representation. 

13. It is true that Ms. Glustrom, in recent years, often has had different opinion about an outcome of a docket than the OCC.  However, the test of adequate representation is whether there is an identity of interests, rather than discretionary litigation strategy of the representative.  The presumption of adequate representation can be overcome by evidence of bad faith, collusion, or negligence on the part of the representative.  Estate of Scott v. Smith, 577 P.2d 311, 313 (Colo. App. 1978).  In that case, the Colorado Court of Appeals ruled that a decision whether or not to prosecute what may have been a successful appeal was not inadequate representation.  The court denied a petition to intervene filed by certain heirs of the estate, finding their position as heirs vis-à-vis claimants to the estate was not different from the administrator’s position as an heir to the same estate.  In this docket, despite their differences as to what the outcome should be, we find there is no difference between the position of Ms. Glustrom as a ratepayer and the position of all other ratepayers represented by the OCC.  In other words, Ms. Glustrom will be affected by the outcome of this docket in exactly the same manner as all other residential, agricultural, and small commercial ratepayers.  

14. In some cases, certain residential, agricultural, and small commercial ratepayers may not be adequately represented by the OCC because they will be affected by the outcome of the docket differently than other residential, agricultural, and small business ratepayers.  By way of example, landowners next to or near proposed electric transmission projects may be affected by the outcome of a docket involving these projects differently than other ratepayers.
  The same is true for WindSource customers or customers who install solar panels at their homes, in dockets where those programs are at issue.  However, there are no such circumstances in this docket and all residential, agricultural, and commercial ratepayers will be affected equally by the decision the ALJ and the Commission will ultimately make.  

15. We deny the RRR filed by Ms. Glustrom on this ground.

3. Explanation for Departure from Previous Commission Precedent

16. In her RRR, Ms. Glustrom contends that the Commission has not provided an adequate explanation for its departure from prior Commission decisions where she was permitted to intervene.  She states that a desire for more streamlined and efficient Commission proceedings is not an adequate explanation.  

17. First, in Decision No. C11-0987, the Commission implicitly ruled it is not bound by the stare decisis doctrine.  We affirm that ruling here.  See, e.g., Colo. Ute Elec. Ass’n, Inc. v. Pub. Utils. Comm’n, 602 P.2d 861, 865 (Colo. 1979); Rumney v. Pub. Utils. Comm’n., 172 Colo. 314, 321, 472 P.2d 149, 153 (Colo. 1970).  In addition, a case by case approach to determining interventions is consistent with the statutory authority to grant or deny a petition for intervention.
18. Second, Ms. Glustrom does not distinguish prior dockets where her intervention was not opposed from this docket, where it is opposed.  In this docket, Public Service has made a persuasive argument opposing her intervention. In the prior dockets, Public Service (or any other party), despite possibly having a meritorious argument, chose not to do so.
  
19. Finally, to the extent Ms. Glustrom contends that more streamlined and efficient Commission proceedings is an irrelevant consideration in determining what due process is due, we disagree.  “[T]he Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail” is one of the factors that must be balanced in determining what due process is due.  See, Matthews v. Eldridge, 429 U.S. 319, 334-35 (1976).  We believe the ALJ is in the best position to evaluate the proper balancing of these factors.  In this case, the ALJ found (and the Commission affirmed) that the proper balance of the three Matthews v. Eldridge factors did not require the granting of Ms. Glustrom’s intervention and that her ability to file written public comments was sufficient.  
This is due to:  (1) the narrow scope of this docket; (2) the failure of Ms. Glustrom to state an interest in this docket that is substantial and/or not otherwise represented by any other party; and (3) the parties that have already intervened in this docket will advocate for a variety of outcomes.  We affirm that ruling here.

20. We deny the RRR filed by Ms. Glustrom on this ground.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration to Decision No. C11-0987 filed by Ms. Leslie Glustrom on October 4, 2011 is denied, consistent with the discussion above.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 20, 2011.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners










� Staff of the Commission; the Colorado Office of Consumer Counsel; Colorado Energy Consumers; Climax Molybdenum Company and CF&I Steel, doing business as Evraz Rocky Mountain Steel; Western Resource Advocates; and Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC also filed petitions to intervene by permission and/or notices of intervention by right.  The ALJ granted these interventions.  


� See, Decisions No. R09-0724-I issued July 6, 2009 and R09-0868-I issued August 7, 2009 (Docket Nos. 09A-324E/325E), where ALJ Jennings-Fader denied petitions to intervene filed by Ms. Glustrom and another ratepayer because, among other things, they did not own property adjacent to or near the SLV-Calumet-Comanche project, but granting interventions of two ratepayers that did.


� To the extent Ms. Glustrom implies she has uniformly been permitted to participate in previous dockets before the Commission, this is not the case.  The Commission previously denied her intervention in a wide variety of dockets, including Docket No. 04A-214E (Public Service’s 2003 Least Cost Plan), Docket No. 09A-324E (San Luis Valley-Calumet-Comanche proposed transmission line).
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