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I. BY THE COMMISSION

A. Statement
1. By Decision No. C11-0232, mailed on March 3, 2011, the Commission adopted new and modified Colorado High Cost Support Mechanism (HCSM) Rules set forth in our Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.  In summary, these rules adopted mechanisms to set the benchmark rates, a phase-down of the HCSM fund, an extraordinary circumstance for additional support, a retained identical support rule, and no mandatory contribution to the HCSM by Voice over Internet Protocol (VoIP) providers.  
2. By Decision No. C11-0290 mailed on March 22, 2011, the deadline for filing the applications for Rehearing, Reargument, or Reconsideration (RRR) was extended.
3. On April 13, 2011, Colorado Telecommunications Association (CTA); Qwest Corporation, doing business as CenturyLink QC (Qwest); and the Colorado Office of Consumer Counsel (OCC) each filed an application for RRR to Decision No. C11-0232.  
4. By Decision No. C11-0524 mailed on May 13, 2011, we granted the applications for RRR for purposes of tolling the clock.  We also permitted the filing of additional comments on the phase-down issue, the VoIP carrier contributions issue, the identical support rule, and the extraordinary circumstance requirement. In addition, the Commission order authorized reply comments on the phase-down issue.

5. By Decision No. C11-0775 mailed on July 15, 2011, we supplemented the record with additional factual information.
6. Verizon;
 N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero); Pine Drive Telephone Company (Pine Drive); Delta County Telephone Company (Delta); Cablevision Systems Corporation (Cablevision); CTA; Qwest; and the OCC filed additional comments on July 29, 2011.  Verizon, OCC, CTA, and Qwest filed reply comments on August 19, 2011. 
7. Being fully advised in the matter and consistent with the discussion below, we address each of the applications for RRR.  In doing so, we considered all of the additional and reply comments described above.

8. The Commission has withdrawn the phase-down approach in favor of a more comprehensive approach.
B. Discussion and Findings

1. CTA
9. In its RRR, CTA urges the Commission not to adopt the HCSM Rules in a “vacuum” without looking coextensively at reforming access charges.  CTA argues that access reform and the HCSM are linked by funding support.

10. We deny CTA’s RRR based on the prior Commission decision to consider access reform as part of the overall telecommunications reform effort in Docket No. 10M-565T.  See Decision No. C11-0879 issued on .August 15, 2011.
11. CTA argues that the HCSM Rules adopted by Decision No. C11-0232 fail to provide the notice of the proposed rule changes in accordance with § 24-4-103(3)(a), C.R.S.  CTA further argues that no supporting analysis has been provided and that the adopted rules are based on erroneous record data or with no supporting record.  On July 15, 2011, Decision No. C11-0775 supplemented the record with factual information that was made available to the interested parties.  We find that our cautionary step of providing the opportunity to submit additional comments as set forth in Decision No. C11-0524 moots CTA’s argument.  

12. CTA argues that in adopting the phase-down rule, Rule 2856, the Commission failed to provide sufficient procedural due process and that the Commission’s decision to “size the fund” is contrary to § 40-15-208(2)(a)(I), C.R.S.  CTA argues that the HCSM must allow providers to be “fully reimbursed” for the difference between its costs and the price charged for basic service in high cost geographic support areas.

13. The Commission, in Docket No. 10M-565T, is undertaking a comprehensive review and reform of telecommunications policies and rules, including but not limited to universal service support.  Therefore the Commission believes that implementation of the phase-down rule, Rule 2856, at this time may be inconsistent and premature.  Therefore the Commission, on our own motion and not for the reasons CTA presents, will not adopt the phase-down rule.  Therefore, CTA’s request that the Commission not adopt the phase-down rule, Rule 2856, is moot.

14. CTA argues that Rule 2857, which requires a showing of an “extraordinary circumstance” for a carrier to “reset” its HCSM support, removes any realistic opportunity for a carrier to apply for additional or replacement support unless it is able to demonstrate a new “large investment”.  CTA states that the new rule eliminates the possibility that any current recipient of the HCSM fund will qualify for additional support if its situation changes in a non-extraordinary manner.  The Commission believes that carriers that apply to “reset” their level of HCSM support must make a showing that they are investing in the local basic exchange networks and are not seeking reimbursement from the fund for non-plant expenses such as corporate overhead.  The Commission believes that a thorough analysis is needed to ensure that an investment is being made in cable and wire, central office, and transmission facilities for basic local exchange service.  Therefore, the Commission denies CTA’s RRR and will adopt the extraordinary circumstance rule, Rule 2857.

15. CTA urges the Commission to reconsider its benchmark determinations, and instead, use a single benchmark that, according to it, has actual meaning and effect.  In furtherance of its objective, CTA proposes to eliminate the business benchmark rate of $35.02.  CTA further presumes that this requirement will only apply to wireline carriers and is, therefore, a violation of §§ 40-15-102(19.3) and 40-15-208(2)(a)(II), C.R.S.  We deny CTA’s RRR on this issue.  The Commission has considered all comments filed.  The benchmark rates were based on data provided.  If the benchmarks are set too low, then the fund would cause per line HCSM subsidies greater than necessary.  Further, wireless carriers who are receiving support get the same support per line as the underlying carrier, and by default, will be affected by the benchmark rates set by the Commission.

16. CTA believes that VoIP carriers should be required to contribute to the HCSM fund and urges the Commission to reverse itself and direct nomadic interconnected VoIP carriers to make contributions to the HCSM.  We decline to adopt CTA’s suggestion that VoIP carriers be explicitly required to contribute to the HCSM at this time with the understanding that this issue will be addressed in the telecommunications reform effort, Docket No. 10M-565T.

2. Qwest

17. In its RRR, Qwest argues that the phase-down rule fails to meet the “primary purpose” for the HCSM as articulated in Colorado Statute § 40-15-208(a)(1), C.R.S., and fails to “fully reimburse” providers for basic local exchange service.  

18. According to Qwest, Decision No. C11-0232 rejected options originally proposed in the Notice of Proposed Rulemaking, and instead emphasized that its objective in adopting the phase-down approach was to accomplish “re-sizing” of the fund.  Qwest further argues that the rule change designed to re-size the fund is based on erroneous conclusions.  Qwest states that while customers are migrating to different technologies, support is still needed to “preserve” basic exchange service.  
19. Qwest states that Rule 2856 is unclear as to whether the Commission will continue to adjust costs and revenues after December 31, 2011, and that per line support will be reduced in the years 2013 through 2017. 

20. Qwest states that the phase-down rule was never noticed or disclosed to the public and not made available for comment. As with CTA’s arguments on the notice issue, we find that our cautionary step of providing the opportunity to submit additional comments as set forth in Decision No. C11-0524 moots Qwest’s argument.

21. We deny Qwest’s RRR on the phase-down as moot because on our own motion, the Commission will not adopt the phase-down rule.  
22. Qwest is concerned that benchmark rates are not included or even referenced in the adopted rules which may cause confusion as to what the “benchmark rates” are for purposes of calculating HCSM support.  We deny Qwest’s RRR to modify the rules to include the benchmark rates in the rule.  We believe a more efficient process to make the benchmark rates known to all concerned would be to issue an order setting forth the benchmark rates.  This approach is consistent with the way changes to the rate element or HCSM surcharge is done presently.

23. Qwest next argues that the use of the term “revenue benchmark” is used inconsistently in Rules 2841(k)(I) through (III).  We agree with Qwest that the use of the term “revenue benchmark” is not used consistently in Rules 2841(k)(I) through (III).  We, therefore, add the following language to Rules 2841(k)(I)(A) and (II)(A):

. . . message services.  As provided in Rule 2841(k)(III), the Commission-approved benchmark rates shall be imputed if the Company’s existing tariff rates are less than the benchmark rates; plus

and add the following language to Rule 2841(k)(III):

…benchmark rates mean Commission-approved rates for purposes of calculating the HCSM support and shall be used in Rule 2841(k)(I)(A) and (II)(A)

24. Last, Qwest states that Rule 2846(b)(III) which addresses how that rate element is applied to “net” retail revenues is not feasible.  Qwest states that carriers do not know what revenues are uncollectible until a customer fails to pay those revenues.  We agree with Qwest and therefore, delete the term “net” in the third sentence of Rule 2846(b)(III).  The sentence will read:
The appropriate factor shall be converted to a HCSM rate element that shall be applied to the retail revenues of each telecommunications service provider.
3. OCC

25. The OCC agrees with the rules, as adopted by Decision No. C11-0232, but provides an alternative approach to be considered if the phase-down approach is not adopted.  As explained above, we are not adopting the phase down rule.  Therefore, we must consider the alternative approaches offered in the OCC’s RRR.  The OCC’s alternative approaches to be considered include:  (1) limiting support to a single primary residential basic local exchange service access line; (2) setting the statewide residential and business benchmark rate using a Wyoming-type approach; (3) including 100 percent of feature revenue for HCSM calculation purposes; (4) eliminating the identical support rule; and (5) examining the definition of “rural” versus “urban” as it pertains to high cost support funding.

26. We decline to adopt the OCC’s alternatives.  Decision No. C11-0232 clearly indicated our preference to adopt the phase-down approach.  However, upon our reconsideration, we have decided not to adopt the phase-down approach as we believe that changes in the Federal Universal Service Fund (USF) program and access reform that may have an impact on the HCSM is best addressed in the telecommunications reform effort, Docket No. 10M-565T.
27. In addition, we decline to adopt the OCC’s suggestion to include 100 percent of feature revenues for HCSM calculation purposes.  We believe that this discussion, along with the any methodology used to determine HCSM support amounts, will be addressed in the telecommunications reform effort, Docket 10M-565T.  
28. Next, we again decline to adopt the OCC’s suggestion to establish a statewide affordable rate that is 130 percent of the statewide weighted average rate.  The Commission has adopted the weighted average statewide rate recognizing that these rates may change over time.

29. Finally, we fully considered suggestions from the OCC to eliminate the identical support for competitive eligible carriers and remain disinclined to eliminate such rule until such time as fully vetted incremental cost studies are available for wireless providers.  The Commission is not aware of any existing cost studies that would support such elimination. 

II. ORDER

A. The Commission Orders That:

1. The application for Rehearing, Reargument, and Reconsideration (RRR) filed by Colorado Telecommunications Association on April 13, 2011 is granted in part, denied in part, and denied in part as moot.
2. The application for RRR filed by Qwest Corporation on April 13, 2011 is granted in part, denied in part, and denied in part as moot.

3. The application for RRR filed by Office of Consumer Counsel on April 13, 2011 is denied.

4. The Commission adopts the rules attached to this Order as Attachments A, B, and C consistent with the above discussion.
5. The benchmark statewide average rate for residential service and business service is set at $17.00 and $35.02, respectively. 

6. Any Eligible Provider (EP) that is currently seeking initial support shall impute the benchmark rates set forth in this Order for calculation in determining the High Cost Support Mechanism (HCSM) amount it will receive in 2012.

7. Any EP that is currently seeking to reset their HCSM support shall impute the benchmark rates set forth in this Order for calculation in determining the new HCSM amount the EP will receive beginning in 2012.
8. The rules shall be effective at least 20 days after publication in The Colorado Register by the Office of the Secretary of State.

9. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

10. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

11. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

12. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 5, 2011.
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Director
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JAMES K. TARPEY
________________________________



MATT BAKER
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� Verizon entities filing these comments include Verizon Wireless, LLC; MCImetro Access Transmission Services, LLC; MCI Communications Services, Inc.; TTI National, Inc.; Teleconnect Long Distance Services and Systems Co.; Verizon Select Services, Inc.; NYNEX Long Distance; and Bell Atlantic Communications, Inc.
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