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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the City of Fort Collins (Fort Collins) on September 9, 2011, seeking authority to construct a new at-grade highway-rail crossing of a driveway within the Willow Street Right-of-Way and tracks of the Great Western Railway of Colorado, LLC (GWRR) to access the El Burrito restaurant consisting of an asphalt crossing surface, and to install passive warning devices consisting of crossbucks, yield signs, and R 15-8 “Look” signs, no current National Inventory Number, in the City of Fort Collins, County of Larimer, State of Colorado.

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on September 12, 2011.

3. On October 12, 2011, Jesse Godinez, Dorothy Godinez, and El Burrito, Inc. jointly moved for leave to intervene as a party in this proceeding.  The Godinez’s and El Burrito, Inc. strongly support the Application, do not request a hearing, but intend to participate in any proceedings as their interests appear during this matter.

4. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

5. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

6. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the Application.

7. Fort Collins proposes to construct a new at-grade access to the back of the property of the El Burrito Restaurant located on the corner of Linden Street and Willow Street.  The driveway access is located within the Willow Street right-of-way.  The driveway access is necessary due to improvements being made by Fort Collins along Linden Street that will no longer allow access to the back of the El Burrito Restaurant property from Linden Street.

8. Fort Collins proposes to install a 20-foot wide asphalt crossing across the tracks of the GWRR spur line that ends just west of the proposed access, and to install signage consisting of crossbucks, yield signs, and the Manual on Uniform Traffic Control Devices R 15-8 “Look” sign at the new crossing.

9. GWRR currently operates two trains per week on the spur track in question at a maximum timetable speed of five miles per hour (MPH).  Actual train operations typically stop east of where the proposed crossing is located, and based on estimations from the GWRR, 

the section of track where the crossing is located will be used typically only two to four times per year.  Fort Collins states that current vehicle traffic on Willow Street were 4,100 vehicles per day (VPD) in 2006 at a posted speed limit of 25 MPH with a projected increase to 9,700 VPD in 20 years.  Fort Collins estimates driveway traffic that will use the crossing at 50 VPD with no substantial changes to this volume predicted for the future.  All costs of the project will be paid for by Fort Collins as part of the larger improvements being constructed adjacent to the proposed crossing.

10. The Application includes a letter of support for the project from GWRR, which states that GWRR has worked closely with Fort Collins on this project, and the project will be beneficial to both GWRR and the public by creating an improved access to a local business while increasing safety measures that are not currently in place.

11. Intervenors Jesse Godinez, Dorothy Godinez, and El Burrito, Inc. also strongly support the Application stating that ingress and egress to the back lot of this property is necessary for the commercial properties located thereon to remain in business, necessary for the emergency and utility vehicles to access the back lot, and is necessary for residence and businesses customers, invitees, employees, suppliers, and vendors to access.  

12.  Fort Collins proposes to start construction sometime in late October or early November 2011 and be complete with work by the end of November 2011.  We will require Fort Collins to file the signed Construction and Maintenance Agreement that it proposed to provide as an exhibit to any hearing in this matter by October 31, 2011 before construction starts.  
We will also require Fort Collins to inform the Commission in writing that the crossing work is complete and operational within ten days of completion.  The Commission will expect this letter by November 30, 2011.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  
13. We will require GWRR to obtain a National Inventory Number for this new crossing, to post the number at the new crossing with the federally required emergency notification information, and to file a copy of the crossing inventory form for this new crossing in this Docket.  The Commission will expect this information to be filed with completion of the crossing work by November 30, 2011.
14. Once construction of the new crossing is complete, Fort Collins will maintain the crossing surfaces up to the outside edge of ties at their expense, and GWRR will, at its expense, maintain all track, appurtenances, crossing surface, and warning devices.  
C. Conclusions

15. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

16. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

17. Because the Application is unopposed, the Commission finds that it will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723‑1.

18. We find that good cause exists to grant the Application as amended consistent with the above discussion in paragraphs 9 through 17.  

II. ORDER

A. The Commission Orders That:

1. The application filed by the City of Fort Collins (Fort Collins) on September 9, 2011, seeking authority to construct a new at-grade highway-rail crossing of a driveway within the Willow Street Right-of-Way and tracks of the Great Western Railway of Colorado, LLC (GWRR) to access the El Burrito restaurant consisting of an asphalt crossing surface, and to install passive warning devices consisting of crossbucks, yield signs, and R 15-8 “Look” signs, no current National Inventory Number, in the City of Fort Collins, County of Larimer, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Intervention of Jesse Godinez, Dorothy Godinez, and El Burrito, Inc. is granted.

3. The Application is granted.

4. Fort Collins is authorized and ordered to proceed with the construction of a new at-grade driveway crossing in the Willow Street right-of-way with the GWRR track including installation of an asphalt crossing surface as shown in the plans attached to the application, and installation of passive crossing signs consisting of crossbucks, yield signs, and R 15-8 “Look” signs in Fort Collins, Colorado.

5. Fort Collins shall maintain the roadway approaches up to the end of tie at its expense pursuant to Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

6. GWRR shall maintain its track, rails, ties appurtenances, crossing surface, and passive warning signs at its expense pursuant to Rule 4 CCR 723-7-7211(a).

7. Fort Collins shall file a copy of the Signed Construction and Maintenance agreement in this Docket by October 31, 2011 before construction of the new crossing starts.

8. Fort Collins shall inform the Commission in writing that the new crossing is installed and operational within ten days of completion.  The Commission will expect this letter by November 30, 2011.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. GWRR shall be required to obtain a National Inventory Number for the new crossing, post the crossing number and emergency notification information, and file a copy of the crossing inventory form for this new crossing around the end of construction on November 30, 2011.

10. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

11. The Commission retains jurisdiction to enter further orders as necessary.

12. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 20, 2011.
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