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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of a Motion to Amend Recommended Decision, filed by BNSF Railway Company (BNSF) on September 27, 2011.  In its motion, BNSF seeks an amendment of a portion of Recommended Decision No. R11-1039 (Recommended Decision), mailed September 23, 2011.  We will therefore construe this motion as Exceptions to the Recommended Decision.  

2. In its Exceptions, BNSF states it has prepared a new plan for the Martin Street Crossing, after the Prehearing Conference held on September 19, 2011.  BNSF states the plan does not substantively change the design or location of the medians depicted in Exhibit 6 from those discussed at the prehearing conference, but rather is simplified to make the design clearer and includes additional relevant information for constructing the medians.  BNSF requests that the Recommended Decision be revised to show the new plan filed with the Exceptions, instead of the prehearing conference Exhibit 6 attached to the Recommended Decision.

3. On September 28, 2011, the City of Longmont (Longmont) filed a response to BNSF’s Exceptions.  Longmont states it is not opposed to the Exceptions and does not object to the medians as depicted on Exhibit A to the Exceptions.

4. We note that Longmont specifically moved for the authorization to construct medians as depicted in Exhibit 6.  The Administrative Law Judge (ALJ) had the opportunity to review Exhibit 6.  The ALJ granted the Motion to Bifurcate Application and to Approve Median Construction Relief filed by Longmont on September 19, 2011, based on Exhibit 6.  In addition, in reviewing Decision No. R11-0975-I, an interim order issued in this docket on September 20, 2011, we note there have been a few different plans for the Martin Street Crossing provided thus far on which the parties have agreed are the “correct” depiction of what authority is being requested at Martin Street.  The ALJ pointed to a few different issues with these plans.  

5. The ALJ based his decision to grant Longmont’s motion on the information that was in the record to support that motion.  If the parties believed a different plan drawing was more appropriate, they should have provided that plan to the ALJ prior to his ruling on the motion, not after the fact.  The ALJ has not been provided the opportunity to review this revised plan.

6. We will therefore remand this matter to the ALJ for further proceedings.  We find this is appropriate, because the ALJ is most familiar with this docket and the record to date.  The ALJ has the discretion to reopen the evidentiary record to consider the new plan and to conduct further proceedings that may be appropriate.  

II. ORDER
A. The Commission Orders That:  
1. The Motion to Amend Recommended Decision filed by BNSF Railway Company on September 27, 2011 is construed as Exceptions to Recommended Decision No. R11-1039.

2. This matter is remanded to the Administrative Law Judge assigned to this case for further review and disposition consistent with the discussion above.

3. This Order is effective on its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 5, 2011.
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