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I. BY THE COMMISSION
A. Statement
1. The Colorado Public Utilities Commission (Commission) hereby issues this Notice of Proposed Rulemaking (NOPR) regarding proposed Rules Regulating Transportation by Motor Vehicle.
2. The Commission proposes amendments to the existing emergency rules.  To the extent that interested persons wish to understand the amendments previously made on an emergency basis, they should consult Commission decision C11-0838 and its attachments in docket 11R-638TR, as well as Colorado Senate Bill 11-180 and House Bill 11-1198.
3. At the heart of the rules review and NOPR are the citizens of Colorado whom we serve every day.   The basis and purpose of the proposed rules is generally to describe the manner of regulation over parties providing transportation service by motor vehicle in the State of Colorado.  More specifically, the basis and purpose of the proposed rules is to enhance public safety; protect consumers of regulated transportation utilities, serve the public interest; and make the rules more effective, efficient, and elegant. The rules should provide for clarity, necessity and conciseness and those rules found to be duplicative, inconsistent or burdensome should be repealed. 

4. The statutory authority for the proposed rules is found in §§ 40-2-108, 40-2-110.5, 40-3-101(1), 40-3-102, 40-3-103, 40-3-110, 40-4-101, 40-5-105, 40-7-113(2), 40-10.1.101 through 507; 42-4-235; 42-4-1809(2)(a), 42-4-2108(2)(a), and 42-20-202(1)(a), C.R.S.
5. The proposed rules in legislative (strikeout/underline) format [as Attachment A] and in final version [as Attachment B] are available through the Commission’s E-Filings system at: https://www.dora.state.co.us/pls/efi/EFI.homepage  
Once at the Electronic Filings (E-Filings) system page, the rules can be accessed by selecting “Search” and entering this docket number (11R-792TR) in the “Proceeding Number” box and then selecting “Run.” 

B. Description of Individual Rule Changes

1. Rules primarily affecting public safety
6. This NOPR generally proposes to make the following amendments, without limitation, to the Rules Regulating Transportation by Motor Vehicle (rule numbers below appear in abbreviated form; e.g., rule 6001(ss) of 4 Code of Colorado Regulations (CCR) 723-6 appears as Rule 6001(ss)). The first category of proposed amendments are those that primarily affect public safety:
Proposed Rule 6005(c) explicitly permits enforcement officials to interview personnel of regulated motor carriers to ensure that the Commission’s rules are being followed. The title of Rule 6005 also reflects this change. 

Proposed Rule 6005(c)(I) makes it clear that motor carriers must make original records and copies available to an enforcement official, upon request by the official. 

Proposed Rule 6005(c)(V) now requires that personnel and drivers for regulated transportation carriers must be available during normal business hours for interviews with Commission Staff.  This rule change and the other changes to Rule 6005 will enhance the existing and proposed new rules with regard to driver service hours, vehicle maintenance, and other functions of the Commission’s investigatory staff. 
Proposed Rule 6100(b) clarifies that external vehicle markings also apply to movers. 
Proposed Rule 6103(c)(IV) clarifies the Commission’s standards on safety belt requirements.

Proposed Rule 6103(d) clarifies the Commission’s standards on driver service hours and driver on-duty time.  These changes enhance public safety by ensuring that drivers are not on the road for dangerously long hours, endangering both the driver and the traveling public. 

Proposed Rule 6105 requires drivers to re-submit a set of fingerprints every three years as well as documentation of any name change from the agency where the change was approved.  This will ensure the Commission conducts criminal history background checks at least every three years on a driver, not just once on initial employment with a regulated passenger carrier. This ensures that drivers with felony or misdemeanor of moral turpitude convictions are discovered by the Commission and the appropriate protocols are followed, enhancing the safety of the public. 

Proposed Rule 6106 increases fines for various violations by regulated passenger carriers, including failure to follow rules on recordkeeping, driver on-duty hours violations; and failure to follow various Commission safety rules regarding driver substance abuse testing and enforcement.  These enhanced penalty provisions go hand in hand with the provisions clarifying the driver hours-of-service requirements, and ensure that carriers have even stronger incentives to make sure their drivers are following all safety rules. The Commission is allowed enhancement of penalty amounts in accordance with § 40-7-113(1)(g), C.R.S., and its related reference to 49 CFR 386, subpart G, and associated appendices as existed on October 1, 2010.

Proposed Rule 6213 establishes a maximum age of motor vehicle for intrastate regulated carriers operating vehicles with a seating capacity of 15 or less.  The proposed maximum age of vehicle requirement for all common and contract carriers is twelve model years old.  The Commission specifically requests input from interested persons regarding this proposed rule.
Proposed Rule 6214 establishes a requirement that all vehicles operated by intrastate regulated carriers be in good physical condition.  The proposed vehicle condition would apply to all common and contract carriers and would require that the vehicle be devoid of dents and rust and that the interior be clean.  The Commission specifically requests input from interested persons regarding this proposed rule.
Proposed Rule 6254 establishes additional service requirements for taxicab carriers operating within or between counties with a population density of 45 or more people per square mile.  Taxicab carriers in these counties will be required to operate 24 hours per day, every day of the year.  The proposed rule establishes a maximum age of motor vehicle of ten model years old.  The Commission specifically requests input from interested persons regarding this proposed rule.
Proposed Rule 6255 was previously rule 6254.  It is amended from placing additional service requirements for taxicab operators operating within or between counties with a population of sixty thousand or greater to those counties with a population density of 200 or more people per square mile.  An additional specific requirement is that the digital dispatch system include GPS capabilities and the ability to lock out drivers   The proposed rule lowers the maximum age of a motor vehicle in the carrier’s fleet to eight model years old from ten and establishes that the average age of fleets is to be no more than six model years old.  The Commission specifically requests input from interested persons regarding this proposed rule.
2. Rules primarily affecting public interest and consumer protection
7. The second category of proposed amendments are those that primarily affect the public interest and consumer protection:

Proposed Rule 6001(jj) explicitly expands the definition of “passenger” to include assistance animals, ensuring that persons with disabilities will have full access to transportation services. 
Proposed Rule 6205(c)(II) requires that applicants to transfer a contract carrier permit shall include a signed letter of support from each customer, insuring that contract carrier permits are not transferred to persons who lack a permit to serve any customers whatsoever.  

Proposed Rule 6205(c)(XVI) specifically requires an applicant seeking a transfer of authority to prove that the transfer is not contrary to the public interest. 

Proposed Rule 6209 is amended to require that contracts between contact carriers and their customers be written and not oral. 

Proposed Rule 6210 is amended to make the requirements of “refusal of service” applicable to all regulated intrastate carriers and drivers.  Corresponding amendments are made to proposed rule 6253. 

Proposed Rule 6211 is amended to eliminate burdensome requirements concerning the dual-use of a motor vehicle qualified as a luxury limousine.

Proposed Rule 6215 establishes a requirement that common carries may accept any form of payment but must accept at a minimum MasterCard and Visa credit cards. 

Proposed Rule 6216 formerly Rule 6213, establishes a civil penalty for violation of proposed Rule 6210, refusal of service and driver courtesy. 

Proposed Rule 6251 is amended to define “multiple loading.” Corresponding amendments are made to proposed Rule 6001. 

Proposed Rule 6253 is amended to establish requirements regarding multiple loading. The Commission specifically requests input from interested persons regarding multiple loading arrangements. 

Proposed Rule 6257, formerly rule 6256, is amended to simplify the determination of flat rates to and from Denver International Airport.  The Commission specifically requests input from interested persons regarding this proposed rule concerning flat rates.

Proposed Rule 6308 clarifies those vehicles that qualify as luxury limousines.
Former Rule 6309 is deleted to eliminate the perpetual qualification of vehicles qualified as a luxury limousine on or before July 30, 2008. The subsequent rules have been renumbered to reflect this change. 
Proposed Rule 6507 is amended to establish requirements for disclosure of all towed motor vehicles. 

Former Rule 6508(b)(ii)(c) is deleted because enforcement officers may access such records through Rule 6005. 
Proposed Rule 6511 amends the rates and charges applicable to towing carriers.  It eliminates the mileage charge and mountain area charges applicable to nonconsensual tows.  It sets the maximum charge for a nonconsensual tow of a motor vehicle with a GVWR of less than 10,000 pounds performed upon the authorization of the property owner at $100.00.  The Commission requests input from interested persons regarding this proposed rule.  Specifically, the Commission asks tow carriers to provide information on the cost associated with all aspects of nonconsensual tows including mountain tows, mileage charges and storage of vehicles and how any of these costs for nonconsensual tows differ from costs associated with consensual tows.
Proposed Rule 6512 is amended to require towing carriers to relinquish medicines, medical equipment, and child restraints immediately upon demand.  It also establishes a requirement that tow carriers may accept any form of payment but must accept at a minimum MasterCard and Visa credit cards 
Proposed Rule 6607 is amended to clarify that if a mover accepts credit cards as a form of payment then it may accept other credit card types but must accept MasterCard and Visa credit cards.

Proposed Rule 6608 is amended to require that a mover shall provide a written estimate of the total costs and that a mover cannot charge more than 110% of the estimate.   This can be found in similar format in 49 CFR Part 375.401-405 regarding non-binding estimates and 375.501 on order for service.  The proposed rule contains cleanup language to make it clearer.  The Commission specifically requests input from interested persons regarding this proposed rule.
3. Rules primarily designed to make the rules more efficient, effective, and elegant
8. The third category of proposed amendments are those that are primarily designed to make the rules more efficient, effective, and elegant:
Proposed Rule 6000 on Scope and Applicability removes unnecessary language about secured creditors and assignees.

Proposed Rule 6001(s) clarifies that a towing carrier’s surety bond form is to be executed by a duly authorized agent of the surety.  
Former Rule 6001(ii) concerning multiple loading is deleted. Corresponding amendments are made to proposed Rule 6251. 

Proposed Rule 6001(ll) explicitly includes corporate and legal entities in the definition of “person” in accordance with U.S. law and to make the rules consistently apply to all the legal entities that might apply for and hold PUC authority. 

Proposed Rule 6001(ss) includes “shuttle” as a type of service

Proposed Rule 6002 removes redundant language about the types of applications a person may seek Commission action on. Filings for rule makings, declaratory orders and other such filings do not need to be styled as “applications.” 

Proposed Rule 6006(b) cleans up the language concerning the information and documentation that must be filed with the Commission when a motor carrier changes its name, address or telephone number.
Proposed Rule 6007(b)(5) clarifies that a towing carrier’s surety bond does not have to be on the form provided by the Commission, but it must be consistent with that form. 
Proposed Rule 6007(d) clarifies the language with regard to which motor carriers’ insurance policies must comply with certain provisions of rule 6007(c)(III)-(VI).

Former Rule 6007(m) is deleted, removing antiquated language regarding waivers and variances of the insurance limits. 

Proposed Rule 6008 replaces numerous listings of the various types of motor carriers with the phrase “motor carrier” for the sake of clarity and conciseness and inserts “certificate or permit” to insure that both Certificates of Public Convenience and Necessity and Permits are treated equally. 

 Proposed Rule 6008(b) removes antiquated language about an authority or permit being suspended or revoked for lack of financial responsibility coverage and replaces it with more clear language about the grounds upon which the Commission may issue an order to cease and desist, suspend, revoke, alter, or amend any permit or certificate. 

Proposed Rule 6009 changes “non consensual” tow to “nonconsensual” to conform with new language in the rules. 

Proposed Rule 6010 no longer requires every vehicle for a carrier to contain a copy of that carrier’s authority letter, now it is sufficient to keep one copy of the letter at the carrier’s principal place of business. This change removes an unnecessary burden, allowing carriers to focus on complying with safety and consumer protection rules. 

Former Rule 6012 is deleted, removing antiquated language about the leasing of motor vehicles. 
Proposed Rule 6016 removes antiquated and confusing language about advertising in sources, such as the Yellow Pages. 

Proposed Rule 6017(f) clarifies the source of authority for the Commission to assess double or triple civil penalties against any person. Rules 6017(i)-(l) are deleted. 

Proposed Rule 6100 cleans up the language on the applicability of safety rules, eliminating unnecessary provisions.

Proposed Rule 6101 clarifies that federal safety rules apply to regulated motor carriers regulated by the Commission, including limited regulation carriers. 

Proposed Rule 6102 incorporates federal regulations by reference and deletes an antiquated reference to Colorado Revised Statutes; it also deletes excess language  about the federal regulations incorporated by reference and where they can be located. 
Proposed Rule 6103(c) clarifies which provisions of 49 C.F.R. §§ 393.55, 393.93(c) and 393.89 apply to buses and removes a reference to trucks and truck tractors. Additionally, the rule removes provisions related to motorcycles and low-power scooters.
Proposed Rules 6103(d)(e) and (f) clarify provisions about when a driver or a motor vehicle shall be declared out-of-service, and remove redundant language about inspections found in 49 C.F.R. § 396 and where inspection reports must be filed.

Proposed Rule 6105(l) removes unnecessary verbiage from former sections (l) and (m). 
Proposed Rule 6201 contains definitional changes, including clarifying that auto livery, call-and-demand limousine service, and special bus service are only used in historical authorities.  Shuttle service under call-and-demand type services is a new definition and will replace “call-and-demand limousine service” to eliminate confusion with luxury limousine service. Changes also include clarifying the definition of chartering party; and eliminating antiquated language about dual-use vehicles. 
Proposed Rules 6202(b) and (c) clarify the prohibition on transferring in any degree or any form a regulated carrier’s authority unless the transfer is approved by the Commission or otherwise complies with Article 11.5 of Title 40, C.R.S. 

Proposed Rule 6203 includes an email address as part of an applicant’s required contact information; no longer requires a physical copy of a partnership agreement or an existing authority letter; clarifies the standards to be met for applications for contract carrier authority and taxicab authority in the most populous counties in the state; and makes other minor clarifications to the rule. 
Proposed Rule 6205, in addition to the changes noted above, clarifies additional information required including that a transferee shall file a tariff with the Commission within six months of the transfer. 

Proposed Rule 6206 is amended to clarify the Commission’s obligations with regards to duplicating or overlapping authorities. 
Proposed Rule 6207 is amended to simplify the noticing and disclosure of tariffs and amended tariffs by, for example, eliminating the burden of posting such changes in a newspaper.

Proposed Rule 6252 is amended to simplify the notice required in each taxicab. 

Proposed Rule 6256, formerly rule 6255, eliminates the need for a taxicab carrier to keep information on the customer’s destination in its files. 

Proposed Rule 6258, formerly rule 6257, is amended to reflect modifications to Rules 6253 and 6254. 

Proposed Rule 6303 is amended to simplify the information necessary for a person to apply for a permit to operate as a limited regulation carrier by clarifying that the Commission will provide the form. 

Proposed Rule 6308 is amended to refine the categories of luxury limousines. 

Proposed Rule 6401 is amended to clarify Unified Carrier Registration requirements.

Proposed Rule 6501 is amended by eliminating the definition of “mountain area”.

Proposed Rule 6503 is amended to simplify the information necessary for a person to apply for a permit to operate as a towing carrier by clarifying that the Commission will provide the form. 
Proposed Rule 6510 is amended by clarifying that rate disclosure does not apply to nonconsensual tows.

Proposed Rule 6603 is amended to simplify the information necessary for a person to apply for a permit to operate as a mover by clarifying that the Commission will provide the form. 

Proposed Rule 6610 is amended to simplify the rule.

Proposed Rule 6611 is amended to simplify the rule.

The Commission specifically requests input from interested persons on the issue whether there should be a requirement that taxicab carriers with a vehicle fleet size of ten or more must have a percentage of its fleet as alternative fuel vehicles by a certain date.  Specifically, the Commission requests comments on both (1) the public policy implications of this issue and (2) whether issue would or would not be preempted by the Energy Policy and Conservation Act (EPCA), 49 U.S.C. §§ 32901 et seq., and the Clean Air Act (CAA), 42 U.S.C. §§ 7401 et seq.
C. Conclusion

9. The proposed amendments will be published in the October 10, 2011 edition of The Colorado Register.  
10. An Administrative Law Judge (ALJ) will conduct a hearing on the proposed rules and related issues at the below-stated time and place.  Interested persons may submit written comments on the proposed rules, including data, views, or arguments, and present these orally at hearing unless the ALJ deems oral presentations unnecessary.  The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filing System and do so in this docket number (11R-792TR) no later than October 31, 2011.  Reply comments should be submitted in the same docket and through the Commission’s Electronic Filing System by November 18, 2011.  The Commission will consider all submissions, whether oral or written.
11. In submitting comments or replies, interested persons are invited to suggest changes that will make the subject rules more efficient, effective and elegant.  We recognize that regulation imposes costs; therefore, suggestions concerning rules that may be unnecessary or unduly burdensome will be fully considered by the Commission.
12. We wish to proceed with this rulemaking in an efficient, effective and elegant manner which requires us to maintain an efficient timeline.  Therefore, we request commentors to include alternate rule language, as necessary, with their comments, by the dates and manner specified above.
II. ORDER
A. The Commission Orders That:
1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the October 10, 2011 edition of The Colorado Register.

2. A Hearing on the proposed rules and related matters shall be held before an Administrative Law Judge (ALJ) as follows:
DATE:
December 5, 2011
TIME:
9:00 A.M.
PLACE:
Commission Hearing Room

Suite 250

1560 Broadway

Denver, Colorado
3. The ALJ may set additional hearings, if necessary.
4. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the ALJ deems oral comments unnecessary.  
5. Interested persons may file written comments in this matter before hearing.  The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filing System and do so in this docket number (11R‑792TR) no later than October 31, 2011.  

6. Interested persons may file reply comments in this matter before hearing.  The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filing System and do so in this docket number (11R‑792TR) no later than November 18, 2011.  
7. This Order is effective upon its mailed date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 28, 2011.
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