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I. BY THE COMMISSION

A. Statement
1. On August 17, 2011, the Administrative Law Judge (ALJ) to whom this matter is assigned issued Decision No. R11-0889-I (Interim Order) determining the scope of this proceeding.  
2. This matter concerns the application by Black Hills/Colorado Electric Utility Company, LP (Black Hills or the Company) for a Certificate of Public Convenience and Necessity (CPCN) to construct and own a gas-fired LMS100 generating unit (and related facilities) at the Pueblo Airport Generation Station (PAGS).  Black Hills also seeks authorization to retire its Pueblo 5 and 6 steam turbine units in conjunction with the in-service date of the LMS100 at PAGS.  
3. Black Hills filed its CPCN application pursuant to Decision Nos. C11-1330 and C11-0118, issued on December 15, 2010 and February 1, 2011, respectively, in Docket 
No. 10M-254E, In the Matter of Commission Consideration of Black Hills/Colorado Electric Utility Company, LP, Plan in Compliance with House Bill 10-1365, “Clean Air - Clean Jobs Act”(the Black Hills CACJA Proceeding).
4. The ALJ certified the Interim Order as immediately appealable to the Commission by exceptions pursuant to Rule 1502(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  The ALJ established a deadline of August 26, 2011 for the filing of exceptions, and a deadline of September 2, 2011 for the filing of responses to exceptions.  In addition, the ALJ directed that, absent further Commission order, a failure to file exceptions to the Interim Order in accordance with the deadlines imposed “constitutes agreement with, and acceptance of, the Administrative Law Judge’s ruling on the scope of this proceeding as stated in [the Interim Order].”  See Decision No. R11-0889-I, Ordering Paragraph No. 6.  Finally, the ALJ directed that, absent further Commission order, a party’s failure to file exceptions to the Interim Order in accordance with the deadlines imposed, “precludes that party from taking exceptions to [the Interim Order] following issuance of a recommended decision in this proceeding.”  Id.
5. On August 26, 2011, Noble Energy, Inc., and Encana Oil & Gas (USA) (collectively, Colorado Gas Producers) and Black Hills filed exceptions to the Interim Order.
6. On September 2, 2011, Staff of the Colorado Public Utilities Commission (Staff), the Colorado Independent Energy Association (CIEA), and, jointly, the Board of Water Works of Pueblo, Colorado and Fountain Valley Authority filed responses to the exceptions.
7. Now being duly advised, we deny the exceptions filed by Black Hills and the Colorado Gas Producers.  We address the exceptions to procedure filed by the Colorado Gas Producers before discussing the exceptions to the scope of proceeding as announced in the Interim Order.
B. Colorado Gas Producers’ Exceptions to Procedure
8. In their exceptions, the Colorado Gas Producers argue that the directives in the Interim Order:  (1) improperly altered the timeframes for filing exceptions and responses thereto contrary to Rule 1505(a); and (2) improperly restricted the right of a party to seek Commission review of the Interim Order.
9. As explained above, the ALJ certified the Interim Order as “immediately appealable via exceptions” pursuant to Rule 1502(b).  Despite the use of the term “exceptions” in Rule 1502(b), these are not the same exceptions as described at § 40-6-109(2), C.R.S., and Rule 1505(a).  Section 40‑6‑109(2), C.R.S., and Rule 1505(a) discuss exceptions to recommended decisions; here we are concerned with exceptions to a certified interim order.  Therefore, the “twenty days to file exceptions, or such additional time as the commission may allow” language of § 40-6-109(2), C.R.S., which language is restated at Rule 1505(a), is inapplicable.  Further the establishment of a 14-day response time to exceptions is not a statutory provision, but is only set forth at Rule 1505(a).  
10. The Commission, through its ALJs, has broad discretion to set the deadlines for the “exceptions” and any responses it wishes to permit in dealing with a certified interim order.  We thus find that the ALJ acted within her discretionary authority in setting the expedited deadlines for exceptions and responses to the Interim Order.
11. The Colorado Gas Producers also misread Rule 1502(a) when suggesting that a party may “address the [ALJ’s] Interim Order in such party’s request for [rehearing, reargument, or reconsideration (RRR)] of a Commission decision” (Colorado Gas Producers Exceptions at p. 14).  Interim orders are issued by both ALJs and the Commission, even though only the ALJs use the “-I” designation.  Under Rule 1502(a), non-certified ALJ interim orders are subject to statutory exceptions and non-certified Commissioner interim orders are subject to statutory RRR.  Rule 1502(a) does not address statutory RRR after a Commission decision on statutory exceptions as suggested by the Colorado Gas Producers.  Notwithstanding the misreading of Rule 1502(a), the Commission addresses the broader issue of challenging the Interim Order.
12. The Commission finds the ALJ correctly concluded that invocation of the certified interim order procedure is necessary to ensure the orderly processing of this docket.  Only through invocation of the certified interim order procedure can the Commission’s decision on the scope of proceeding be made prior to the commencement of the evidentiary hearings.  Even though the Commission is rendering its decision on the scope of proceeding in this Order, the Commission recognizes that a party is permitted to reiterate its position on scope in statutory exceptions and/or in a statutory application for rehearing, reargument, or reconsideration after the conclusion of the evidentiary hearing so as to preserve the issue for judicial review.  However, in light of the comprehensive briefing to date, there is a very high likelihood that the Commission will affirm the scope ruling made in this Order when considering any post-hearing legal briefs raising this issue.
C. The Interim Order
13. The Interim Order sets forth the Commission’s conclusions in the Black Hills CACJA Proceeding.  Interim Order at ¶ 17-21.  After thoroughly discussing the party’s arguments on scope, the ALJ then makes four substantive conclusions.
14. First, the ALJ concludes the CPCN process, not the electric resource planning process, is applicable:
When it issued the CACJA Decisions, the Commission was aware that Black Hills would file its next Electric Resource Plan no later than October 31, 2011 and that the 2011 plan would address the Company’s resource needs and acquisition plans for the next six to ten years (i.e., 2012 through at least 2017).  [FN:  Pursuant to Rule 4 CCR 723-3-3602(l), a utility’s resource acquisition period is the first six to ten years from the date on which the utility files its electric resource plan with the Commission.]  The Commission nonetheless ordered Black Hills to file its application for a CPCN for the LMS100 no later than June 1, 2011.  Decision No. C10-1330 at ¶ 69 and Ordering Paragraph No. 4.  The Commission also gave Black Hills the opportunity to prove, in the CPCN proceeding, the need for the entire capacity of the LMS100.  Id. at ¶ 67.  Finally, the Commission directed the filing of a CPCN proceeding “no later than June 1, 2011, in order to ensure a timely review of the associated costs given the project’s construction schedule and the retirement of Clark Station in 2013.”  Decision No. C10-1330 at ¶ 69.  The ALJ finds that the Commission determined that the issue of the need for the capacity of the LMS100 and the issue of whether to grant a CPCN for the LMS100 [FN: As discussed below, numerous issues are addressed in a CPCN proceeding; need is only one of those issues.] would be examined in a CPCN proceeding and not in the formal Electric Resource Planning process.  [FN: This is not to say that the Commission entirely foreclosed consideration of the Electric Resource Planning Rules.  As discussed below, the ALJ finds one of those Rules to be pertinent to this proceeding.]

Interim Order at ¶ 100.  
15.  In addition, the ALJ agrees with Black Hills that “the Commission may grant a CPCN for a facility that was not proposed in a resource plan” and with Staff that “given the time frame involved (i.e., the retirement of the Clark Station units in 2013), the Commission did not anticipate that Black Hills would conduct a competitive solicitation as part of, or as a condition precedent to, this CPCN proceeding.”  Interim Order at ¶ 102.  In rejecting CIEA’s argument on this point, the ALJ explains that in the Black Hills CACJA Proceeding, “[t]he Commission made a clear choice to permit the Company to demonstrate, in the CPCN proceeding and not in the 2011 ERP, that the Company has a resource need and that the LMS100 is the best option to fill that identified resource need.”  Interim Order at ¶ 103.
16. Second, the ALJ concludes that a CPCN was not granted in the Black Hills CACJA Proceeding and, therefore, the traditional CPCN elements are applicable:
Reading the CACJA Decisions as an integrated whole, the ALJ finds that, in those Decisions, the Commission did not grant a CPCN for the LMS100 at PAGS and finds that, in those Decisions, the Commission did not all-but-grant a CPCN for the LMS100 at PAGS pending only a finding of the costs and the possible setting of a not-to-exceed cap on those costs.  Reading the CACJA Decisions as an integrated whole, the ALJ finds that the Commission left the question of whether to grant a CPCN to be answered in a subsequent CPCN proceeding.  This case is that CPCN proceeding.
Interim Order at ¶ 104.  The ALJ goes on to state:

The ALJ agrees with Black Hills that, correctly read, ¶ 12 [of Decision 
No. C11-0118 in the Black Hills CACJA Proceeding] simply provides that,

if Black Hills does not meet its burden of proof as to the usefulness of the entire remaining capacity of the LMS100 [above the 42 MW of replacement capacity], then it will be necessary and appropriate [for the Commission] to determine what portion of the capacity of the new LMS100 unit will receive a CPCN and may be included in rates.

Interim Order at ¶ 115.
17. In reaching the conclusion that the traditional CPCN elements are applicable, the ALJ explains:


To secure a CPCN to construct facilities, a public utility must establish that (a) there is a present or future need for the construction or extension of facilities and (b) existing facilities are not reasonably adequate and available.  
Section 40-5-101(1), C.R.S.; Public Service Company of Colorado v. Public Utilities Commission, 142 Colo. 135, 350 P.2d 543, cert. denied sub nom. Union Rural Electric Association, Inc. v. Public Service Company of Colorado, 364 U.S. 820 (1960) (Public Service).  In addition, Rule 4 CCR 723‑3‑3102(b)(VIII) contains a third element:  where applicable, the applicant utility must provide specified information concerning alternatives that the applicant utility studied


Section 40-5-103(1), C.R.S., also pertains to the granting of a CPCN.  That statute states, as pertinent to this proceeding:

Nothing contained in [§ 40-5-103(1), C.R.S.,] shall be construed to limit or restrict the power and authority of the commission:  To regulate, issue, or refuse to issue certificates of public convenience and necessity for construction of a new facility ... as provided in section 40-5-101; and to attach to the exercise of the rights granted by such certificate such terms and conditions as in the commission’s judgment may be required by the public convenience and necessity.

In addition, § 40-3-102, C.R.S., imposes on the Commission the duty “to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designed in articles 1 to 7 of [Title 40] or in addition thereto, which are necessary or convenient in the exercise of such power[,]” subject to restrictions that are not relevant to this proceeding.


In determining whether to grant a CPCN, the Commission considers whether it is necessary, in the public interest, to establish conditions to which the CPCN is subject.  As the Colorado Supreme Court has observed, “[i]n the exercise of … any … power granted to [the Commission], the interest of the public should always be given first and paramount consideration.”  Public Service, 142 Colo. at 147, 350 P.2d at 549.

Interim Order at ¶ 106-08.

18. Third, the ALJ concludes that the scope of this proceeding “includes consideration of the traditional CPCN elements (discussed above) and consideration of whether authorizing the retirement of Pueblo 5 and 6 is in the public interest.”  The footnote to this conclusion provides:
To be clear, this determination does not permit the Intervenors to litigate in this CPCN proceeding the decisions made in the Company’s CACJA Proceeding with respect to the 42 MW of replacement capacity (i.e., the 42 MW of peaking capacity).  To the extent that Black Hills relies on the 42 MW as baseload capacity (discussed below), however, the ALJ finds that this was not litigated in the Company’s CACJA Proceeding.

Interim Order at ¶ 117.

19. Fourth, the ALJ concludes that there is a presumption of need for 42 MW of replacement peaking capacity as a result of the Black Hills CACJA Proceeding, but that this presumption is of “limited value” in light of Black Hills’ election to seek a CPCN for “a LMS100’s entire capacity” that “appears to be similar in operation to a baseload generating unit.”  Interim Order at ¶ 127.  Specifically:

The ALJ finds that the presumption of need for 42 MW of capacity is premised on implementation of Black Hills’ stated intention “to run the additional LMS 100 at PAGS as a peaking facility that would operate no more than 20 percent of all hours per year.  ...  In other words, [when it issued its CACJA Decisions, the Commission, relying on Black Hills’ representations, believed that the] LMS 100 would be used as a peaking rather than a baseload unit.”  Decision No. C10-1330 at ¶ 37 (footnote omitted).

To the extent the operation of the LMS100 as a baseload unit (as apparently proposed in the Application) differs from the Black Hills CACJAct plan to operate the LMS100 as a peaking unit, the presumption of need with respect to the 42 MW does not apply or, at best, is of limited value on the issue of need with respect to the full capacity of the LMS100.  If the CPCN is granted only for 42 MW of peaking capacity, however, the finding of need in the CACJA Decisions is conclusive.

Interim Order at ¶ 128-29 (footnote omitted).
D. Discussion of the Exceptions
20. In its exceptions, Black Hills raises three points in support of its concern that “[t]he Interim Order allows intervenors in this CPCN docket to reopen [Black Hills’] CACJA case and relitigate the Commission’s decision concerning replacement capacity.”  See Black Hills Exceptions at 1.  Black Hills argues for the Commission to find

that the decision was made in the CACJA that 42 NW [sic] of the third LMS100 unit at PAGS is the replacement capacity for the Clark Station coal units and that decision is outside the scope of this docket, and the only issues within the scope of this docket are (i) whether [Black Hills] has established the usefulness of the excess capacity of the third LMS100 unit, and (ii) whether a ‘not to exceed point cost cap’ should be established for the LMS100 unit at PAGS.

Black Hills Exceptions at 17.
21. Similarly, the Colorado Gas Producers argue that the Interim Order defines the scope of this proceeding “inconsistently with the Commission’s final Decision in C10-1330” by “requiring relitigation” of the replacement resource question and by applying resource planning requirements to this CPCN proceeding.  See Colorado Gas Producers Exceptions at 20.

22. The Commission finds these arguments unpersuasive.  In Decision No. R11-0889-I, the ALJ carefully and clearly describes the scope of the proceeding in this matter, including the applicability of the three traditional CPCN elements.  The Commission concludes that the ALJ’s interpretation of the Commission’s decisions entered in the Black Hills CACJA Proceeding is consistent with those decisions.  The Commission also concludes that, as a result of Black Hills’ election to apply for a CPCN for the entire capacity of a LMS100 at PAGS, the ALJ correctly determined that the scope of this proceeding includes consideration of the traditional CPCN elements, including evidence on alternatives to the LMS100 that Black Hills studied, and consideration of whether authorizing the retirement of Pueblo 5 and 6 is in the public interest.  It was therefore appropriate for the ALJ to require Black Hills to submit additional information in support of its application.  In sum, the Commission agrees with all of the findings and conclusions contained in Decision No. R11-0889-I.
23. To the extent this Order does not specifically comment, discuss, or rule on a point raised in the exceptions of either Black Hills or the Colorado Gas Producers, the exceptions are denied.
II. ORDER
A. The Commission Orders That:
1. The exceptions to Decision No. R11-0889-I filed by Black Hills/Colorado Electric Utility Company, LP, on August 26, 2011 are denied.
2. The exceptions to Decision No. R11-0889-I filed by Noble Energy, Inc., and Encana Oil & Gas (USA) on August 26, 2011 are denied.

3. Decision No. R11-0889-I is affirmed in all respects.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 14, 2011.
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