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I. BY THE COMMISSION

A. Statement

1. On July 27, 2011, the Commission issued Decision No. C11-0810 adopting revisions to its Electric Resource Planning (ERP) Rules contained in 4 Code of Colorado Regulations (CCR) 723-3-3600, et seq.  The rule revisions relate to the transparency and confidentiality of information associated with the planning and acquisition of electric generation resources.  The rule revisions satisfy various requirements resulting from the passage of House Bill (HB) 11-1262, codified at § 40-6-107, C.R.S.  

2. On August 29, 2011, the Commission issued Decision No. C11-0934, which granted, in part, Applications for Rehearing, Reargument, or Reconsideration (RRR) concerning Decision No. C11-0810.

3. On September 19, 2011, Western Resource Advocates (WRA) timely filed an Application for Rehearing, Reargument and Reconsideration of Decision No. C11-0934.

4. Now being duly advised in the matter, we deny WRA’s Application for RRR and adopt the rules as set forth in Attachment A, consistent with the discussion below.  
B. Background
5. By Decision No. C11-0810, we adopted a requirement for the utility to release as public all bids and utility proposals.  The adopted requirements were set forth in paragraph 3613(k) as follows:

Upon completion of the competitive acquisition process under paragraph 3613(i), the utility shall post on its website all bids and utility proposals.  The utility shall post for a minimum of 30 calendar days all bid information that bidders submitted and all information for resources the utility proposed to build and own as a rate base investment on its website as public information.

6. Public Service Company of Colorado (Public Service), Colorado Independent Energy Association (CIEA), Black Hills/Colorado Electric Utility Company, L.P. (Black Hills), filed Applications for RRR regarding the new requirements in paragraph 3613(k).  

7. Public Service and CIEA filed a joint proposal to modify paragraph 3613(k) in their Applications for RRR, as follows:  

Upon completion of the competitive acquisition process under paragraph 3613(i), the utility shall post on its website the following information from all bids and utility proposals: bidder name; bid price and utility cost, stated in terms that allow reasonable comparison of the bids with utility proposals; generation technology type; size of facility; contract duration or expected useful life of facility for utility proposals; and whether the proposed power purchase contract includes an option for the utility to purchase the facility during or at the end of the contract term.

8. In contrast, through its Application for RRR, Black Hills proposed to delete the requirement of paragraph 3613(k) as set forth in Decision No. C11-0810.  Black Hills also filed a response to the Applications for RRR filed by Public Service and CIEA in which it advocates rejection of the modified language or further rehearing.  Finally, Noble Energy, Inc., Chesapeake Energy Corporation, and EnCana Oil & Gas (USA) (collectively, Gas Intervenors) filed a response to the Applications for RRR filed by Public Service and CIEA requesting further rehearing on the modified language.

9. We adopted the language proposed by Public Service and CIEA by Decision No. C11-0934.
C. Discussion
10. WRA states that it supports the version of the rule adopted in Decision No. C11‑0810 requiring all bid information to be publicly disclosed.  WRA contends that the rule language we adopted by Decision No. C11-0934 is substantially different than the terms for public disclosure of bid information in the Commission’s original redlined rules adopted by Decision No. C11-0810.  WRA contends that a rule requiring full disclosure of bid information on the utility website is the best outcome.  WRA thus requests that the Commission revert to the version of paragraph 3613(k) we had adopted by Decision No. C11-0810.
11. As we stated in Decision No. C11-0934, the adopted rule language for paragraph 3613(k) is within the spectrum of positions advanced in comments and at hearing in this proceeding.  Moreover, the rule language we adopted will provide sufficient information to allow bidders to understand how certain aspects of its bid compared with others, without the potential downside of releasing all bid information.  Therefore, we deny WRA’s request to revert back to the language adopted by Decision No. C11-0810.
12. Alternatively, if the Commission denies WRA to revert to the earlier version of paragraph 3613(k), WRA proposes that we modify the rule language by adding the following to the elements of bids to be disclosed:

· CO2 emissions/MWh

· NOx emissions/MWh

· SOx emissions/MWh

· Mercury emissions/MWh

· Particulate emissions/MWh

· Water usage in gallons/MWh

· Whether the unit conforms to the definition of a Section 123 resource

13. WRA asserts that its proposed revisions are consistent with the spirit and goals of this Docket and HB 11-1262.  Further, WRA argues that the failure to disclose this additional bid information will handicap the ability of bidders and the public to compare alternatives and objectively assess and understand the resource planning process and results.
14. We find that WRA’s suggested changes are misplaced, because the bids received in a competitive solicitation might not include the information WRA seeks to have released to the public.  For example, bids are not contemplated to include emissions information under Rule 3616 Request for Proposals.  

15. Rather, we expect that WRA’s additions will likely be part of the results of each utility’s bid analysis conducted during Phase II of its ERP proceeding, particularly if the emissions profiles of the bids play a role in resource selection.  For instance, emission rates per MWh, as specified by WRA, typically vary with respect to unit loading.  Thus, we find that use of the paragraph 3613(j) process, which process enables parties to the ERP proceeding to advocate for the release of previously confidential  and highly confidential information following the completion of the Phase II proceeding, to be a better fit than mandating disclosure pursuant to paragraph 3613(k).  We thus deny WRA’s alternative request to modify paragraph 3613(k). 
II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument and Reconsideration of Decision No. C11-0934 filed by Western Resource Advocates on September 19, 2011 is denied.
2. The Commission adopts the rules attached to this Order as Attachment A.

3. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State. 

4. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

5. A copy of the rules adopted by this Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.  
6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
September 21, 2011.
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