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I. By the Commission

A. Statement

1. On August 18, 2011, Public Service Company of Colorado (Public Service) filed an application for expedited approval of a 200 MW Wind Power Purchase Agreement between Limon Wind II, LLC and Public Service.  

2. In Decision No. C11-0918, issued August 26, 2011, we shortened the notice and intervention period for the application and set a date for a prehearing conference to establish a procedural schedule.  In Decision No. C11-0957, issued September 2, 2011, we rescheduled the prehearing conference to September 13, 2011.

3. In Decision No. C11-0973, issued September 8, 2011, we addressed the various notices of intervention by right and petitions to intervene.  With respect to the petition to intervene filed by Ms. Leslie Glustrom on August 31, 2011, we allowed the filing of a supplement.

4. On September 12, 2011, Ms. Glustrom filed a Supplement to Petition to Intervene.

5. At the prehearing conference we discussed the merits of Ms. Glustrom’s petition to intervene.  Further discussions were held at the September 21, 2011 Commissioners’ Weekly Meeting.

6. Being fully advised in the matter and consistent with the discussion below, we deny Ms. Glustrom’s petition to intervene. 

B. Ms. Glustrom’s Pleadings

7. Ms. Glustrom is one of the persons or entities that filed a petition to intervene.  In her petition to intervene, Mr. Glustrom asserted that:  (1) she is a Colorado resident and a ratepayer of Public Service; (2) she will be impacted by the decisions in this docket related to the possible approval of a 200 MW wind power purchase agreement; (3) she has a longstanding interest in Colorado energy policy, including the management of the various ways in which Public Service generates electricity; and (4) her interests will not be adequately and completely represented by any other party.

8. In her supplement to petition to intervene, Ms. Glustrom asserts that she has a statutory right to intervene because of her status as a ratepayer and her knowledge of coal costs and coal supply.  She also reiterates her assertion that her interests will not be adequately and completely represented by any other party.
C. Discussion

1. Statutes

9. Section 40-6-109(1), C.R.S., sets forth the legal standards for interventions in Commission proceedings.  It states:

(1)
At the time fixed for any hearing before the commission, any commissioner, or an administrative law judge, or, at the time to which the same may have been continued, the applicant, petitioner, complainant, the person, firm, or corporation complained of, and such persons, firms, or corporations as the commission may allow to intervene and such persons, firms, or corporations as will be interested in or affected by any order that may be made by the commission in such proceeding and who shall have become parties to the proceeding shall be entitled to be heard, examine and cross-examine witnesses, and introduce evidence […]

(Emphasis added).  The statutory language establishes four categories of parties allowed to fully participate in Commission proceedings: (1) the applicant/petitioner/complainant; (2) the person, firm, or corporation complained of; (3) persons, firms, or corporations that the Commission may allow to intervene; and (4) persons, firms, or corporations as will be interested in or affected by a Commission order in such proceeding and who shall have become parties to the proceeding.

10. The Colorado Supreme Court has held that § 40-6-109(1), C.R.S., creates two classes of intervenors that may participate in Commission proceedings: those who may intervene as of right and those whom the Commission permits to intervene.  See, e.g., RAM Broad. of Colo v. Pub. Utils. Comm’n, 702 P.2d 746 (Colo. 1985).  The Colorado Supreme Court also interpreted the “will be interested in or affected by” language of § 40-6-109(1), C.R.S., to mean “substantial interest in the subject matter of the proceeding” is required.  Id., at 749.

2. Rules

11. The Commission has also adopted rules pertaining to interventions.  The relevant parts of Rule 1401 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 
723-1, state as follows:

(b)
A notice of intervention as of right, unless filed by Commission staff, shall state the basis for the claimed legally protected right that may be affected by the proceeding. 

(c)
A motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted. For purposes of this rule, the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene. 

(d)
Commission staff is permitted to intervene by right in any proceeding. […]
12. Rule 1401 implements § 40-6-109(1), C.R.S., by:  (1) requiring both intervenors by right and intervenors by permission to specify their legally protected right or interest in a given proceeding; (2) requiring intervenors by permission to “demonstrate that the subject docket may substantially affect [their] pecuniary or tangible interests” and specifying a subjective interest in a docket is not sufficient basis to intervene; and (3) requiring intervenors by permission to demonstrate that their interests would not otherwise be adequately represented in the docket.  These standards do not appear in the text of § 40-6-109(1), C.R.S., but they are consistent with the statute, and the authority of the Commission to “conduct its proceedings in such manner as will best conduce the proper dispatch of business and the ends of justice.”  Section 40-6-101(1), C.R.S.  
3. Adequate Representation

13. Rule 1401(c) requires persons or entities seeking to intervene by permission to demonstrate their interests “would not otherwise be adequately represented in the docket.”  This requirement is not contained in § 40-6-109(1), C.R.S., but it is consistent with the discretionary language of the statute.  Rule 1401(c) is also similar to Rule 24(a) of the Colorado Rules of Civil Procedure (C.R.C.P.).
  C.R.C.P. 24(a) provides that, even if the person seeking intervention has a sufficient interest in the case, intervention is not permitted if the interest is already adequately represented by the existing parties.  This is the case even if the party seeking intervention will be bound by the judgment that will come out of the case.  See, Denver Chapter of the Colo. Motel Ass’n v. City and County of Denver, 374 P.2d 494, 495‑96 (Colo. 1962) (affirming the denial of an intervention by certain taxpayers, in a lawsuit filed by the City and County of Denver against its auditor, as the interests of these taxpayers already were represented by the city).  The test of adequate representation is whether there is an identity of interests, rather than the discretionary litigation strategy of the representative.  Further, the presumption of adequate representation can be overcome by evidence of bad faith, collusion, or negligence on the part of the representative.  Id., Estate of Scott v. Smith, 577 P.2d 311, 313 (Colo. App. 1978).  

14. The Colorado Supreme Court reiterated the above mentioned concepts in Feigin v. Alexa Group, Ltd., 19 P.2d 23, 31-32 (Colo. 2001), in ruling that the Securities Commissioner adequately represented the interests of investors in a civil enforcement action against a broker.  This is because interests of the investors in being compensated for their losses coincided directly with the Commissioner’s interest in protecting investors from fraud in the securities market.  The Commissioner was also charged by law with representing the interests of the investors.  Id.

15. The organic statutes pertaining to the Colorado Office of Consumer Counsel (OCC) are not contradictory.  Section 40-6.5-104(1), C.R.S., states:


The consumer counsel shall represent the public interest and, to the extent consistent therewith, the specific interests of residential consumers, agricultural consumers, and small business consumers by appearing in proceedings before the commission and appeals therefrom in matters which involve proposed changes in a public utility's rates and charges, in matters involving rule-making which have an impact on the charges, the provision of services, or the rates to consumers, and in matters which involve certificates of public convenience and necessity for facilities employed in the provision of utility service, the construction of which would have a material effect on the utility's rates and charges.

Section 40-6.5-106(2), C.R.S., states:

The consumer counsel may petition for, request, initiate, and appear and intervene as a party in any proceeding before the commission concerning rate changes, rule-making, charges, tariffs, modifications of service, and matters involving certificates of public convenience and necessity.  Notwithstanding any provision of this article to the contrary, the consumer counsel shall not be a party to any individual complaint between a utility and an individual.

Finally, § 40-6.5-104(2), C.R.S., states, 
Nothing in this section shall be construed to limit the right of any person, firm, or corporation to petition or make complaint to the commission or otherwise intervene in proceedings or other matters before the commission.

16. Section 40-6.5-104(2), C.R.S., does not eliminate the discretion that the Commission has in deciding interventions filed by residential, agricultural, and small business customers under § 40-6-109(1), C.R.S., and other authorities.  We note the legislature did not amend § 40-6-109(1), C.R.S., when it created the OCC.  In other words, residential, agricultural, and small business customers did not have the ability to intervene by right before the OCC was created.  The legislature did not amend § 40‑6‑109(1), C.R.S., when it created the OCC, to give these customers the ability to intervene by right.  It is also well-settled that the courts and administrative agencies should interpret statutes, whenever possible, in a manner that avoids conflict between two or more statutory provisions.  Reading § 40-6.5-104(2), C.R.S., together with § 40-6-109(1), C.R.S., leads to the conclusion that § 40-6.5-104(2), C.R.S., does not limit the right of persons, firms, or corporations to intervene in Commission proceedings—provided that the requirements contained elsewhere are met.  This includes the requirement that the interests would not otherwise be adequately represented in the docket or that the interests must be substantial.  Therefore, in sum, residential, agricultural, and small business customers must demonstrate why the OCC does not adequately represent their interests in a docket where the OCC is a party.  

17. The presumption of adequate representation can be overcome if: (1) there is proof of collusion between the OCC and the utility or any other party; (2) the OCC has or represents some interest adverse to the consumer; or (3) the OCC fails due to nonfeasance in its duties of representation or negligence or bad faith.  Mere disagreement with discretionary litigation strategy of the OCC is not sufficient.  The fact that the OCC is a governmental entity required by statute to represent residential, agricultural, and small business consumers in certain matters (as opposed to a private party) is another factor that supports the presumption of adequate representation.  We note the courts relied on this factor in both Denver Chapter and Feigin. 

D. Discussion

18. The above discussion and the authorities described therein, demonstrate that not every person, firm, or corporation that has any type of interest or will be affected in any way by a Commission order may intervene as of right.  The contrary argument made by Ms. Glustrom is not supported by the case law requiring the interest to be substantial.  Ms. Glustrom’s argument would also make the third category within § 40-6-109(1), C.R.S., or permissive interventions (see paragraph 9 above), obsolete.  Therefore, we disagree with Ms. Glustrom’s assertion that she has a statutory right to intervene in this docket.

19. We further find Ms. Glustrom does not demonstrate that she has a substantial and unique pecuniary interest in the outcome of this docket or that her interests would not be adequately represented by any other party.  Ms. Glustrom’s assertion of her status as a Public Service ratepayer did not articulate an adequate basis to warrant intervention.  We also disagree with Ms. Glustrom’s assertion that she holds a unique understanding of coal issues that cannot be replicated by other parties.  Finally, we find that Ms. Glustrom’s participation in previous dockets before the Commission does not present an adequate basis to warrant intervention in this docket.

20. Therefore, we deny Ms. Glustrom’s petition to intervene.

II. ORDER

A. The Commission Orders That:
1. The Petition to Intervene and Request for a Hearing filed by Ms. Leslie Glustrom on August 31, 2011, as supplemented on September 12, 2011, is denied. 
2. This Order is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
September 21, 2011.
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� The Commission is not strictly bound by the C.R.C.P., but they are useful for purposes of comparison.  Rule 1001 provides the Commission may seek guidance from the C.R.C.P.
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