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I. STATEMENT
1. This matter comes before the Commission for consideration of Exceptions to Recommended Decision No. R11-0606 filed on June 23, 2011 by Black Hills/Colorado Electric Utility Company, L.P., d/b/a Black Hills Energy (Black Hills), Energy Outreach Colorado (EOC) and Climax Molybdenum and CF&I Steel (collectively, Climax/CF&I). On July 7, 2011, EOC and the Office of Consumer Counsel (OCC) each filed Responses to Exceptions.  Being fully advised in the matter, we address these exceptions in turn.  

II. DISCUSSION AND FINDINGS OF FACT

A. Black Hills Energy
1. Commission Authority
2. As a threshold matter, Black Hills questions the Commission’s authority to promulgate rules that require jurisdictional electric and gas utilities to file low income energy assistance programs.  In considering this argument below, the ALJ found 

. . . the Commission has the power and authority to mandate such programs.  This power comes both from § 40-3-102, C.R.S., and Article XXV of the Colorado Constitution.  This Supreme Court in Mountain States Legal Foundation [v. Public Utilities Commission, 197 Colo. 56, 590 P.2d 495 (1979),] referred to the Commission’s full legislative authority over public utilities granted by Article XXV, subject to legislative limitation.  With the adoption of a revised § 40-3-106(1)(d)(I), C.R.S., the legislature has removed the limitation.  The full legislative authority of Article XXV, as well as the power and authority to govern and regulate all rates and charges granted by § 40-3-102, C.R.S., fully empower and authorize the Commission to mandate low income energy assistance programs.
Recommended Decision No. R11-0606, at ¶ 8.
Black Hills disagrees with the ALJ’s legal conclusions, relying on principles of statutory interpretation.  Black Hills points out that the language of § 40-3-106(1)(d)(I), C.R.S., neither expressly requires nor specifically authorizes the Commission to mandate the establishment of low income assistance programs.  In the absence of such an explicit declaration, Black Hills claims the limitation on the Commission’s authority recognized by Mountain States Legal Foundation, is still in partial effect.  Black Hills argues this outcome is required by the canons of statutory interpretation.  In other words, Black Hills believes the legislature, in enacting § 40-3-106(1)(d)(I), C.R.S., removed the limitation only insofar as that limitation restricted the Commission’s authority to approve low income assistance programs, but the limitation is still in full force on the subject of mandating low income assistance programs.  See Black Hills’ Exceptions, at 1-9.
3. In its Response to Exceptions, EOC takes issue with Black Hills’ legal reasoning.  EOC generally agrees with the reasoning adopted by the ALJ in the Recommended Decision.  In addition, the EOC argues that the rules of statutory interpretation support the ALJ’s result.  EOC argues that the Public Utilities Law gives the Commission broad authority to regulate the rates, services, and practices of jurisdictional utilities.  As a result, EOC argues that where such utilities are permitted to exercise an option to be regulated are exceptions to the general rule, which are expressly set forth in statute.  Citing § 40-2-112, C.R.S., as an example, EOC argues that, where the legislature intends to establish a voluntary regulatory environment, it explicitly does so.  EOC goes on to point out that § 40-3-106(1)(d)(I), C.R.S., does not include any language expressly categorizing the establishment of low income assistance plan as voluntary.  EOC Exceptions, at 1-4.
4. The OCC also disagrees with Black Hills and generally agrees with the reasoning contained in the Recommended Decision.  OCC Response to Exceptions, at 3. 
5. We agree with the EOC that § 40-3-106(1)(d)(I), C.R.S., does not contain language that expressly states the establishment of a low income assistance is voluntary on the part of the utility.  Yet, we also agree with Black Hills that § 40-3-106(1)(d)(I), C.R.S., does not contain language expressly indicating that low income assistance programs must be mandatory.  In the presence of this lack of clarity, the Commission must undertake its own statutory interpretation.  We agree with the ALJ that the purpose of the statute was to remove the legal limitations imposed by Mountain States in the context of low income customers.  Further, while it appears the legislature did not intend that the statute itself would mandate any particular rates or programs, we believe it did intend to allow the Commission, as the expert agency, to mandate the establishment of low income assistance programs, at its discretion.  As a result, we will deny Black Hills’ Exceptions on this issue.
2. Process for Commission Consideration of Safe Harbor Filings
6. Black Hills requests that the Commission clarify the rules in order to provide additional guidance concerning the process by which the Commission will review applications that conform with the safe harbor option.  Black Hills suggests that any filing to implement the safe harbor option should be subject only to a “plenary audit process” to verify that the proposed program does in fact comply with the safe harbor option as set forth in the Rules.  To this end, Black Hills recommends that the following language be added to both Rule 3412(h) and Rule 4412(h):  

Each utility electing the Safe Harbor Program option shall file a Notice pursuant to rules 1206 and 1210 applicable to tariff filings and applicable Tariff sheets describing the Safe Harbor Program.  If after review the Commission verifies the Program is in compliance with rule 3412(h) [4412(h)], the Commission will deem the filing in compliance with rule 3412(h) [4412(h)], and approve the Safe Harbor Program without setting it for evidentiary hearing or otherwise subjecting the tariff filing to any further adjudicatory process.
Black Hills Exceptions, at 10.
7. The OCC strongly objected to this proposal in its Response to Exceptions, and argues it violates both the Public Utilities Law and existing Commission rules.  The OCC argues that, in accordance with § 40-3-111(1), C.R.S., any tariff filing must be subject to a procedure that provides for a hearing upon complaint or on the Commission’s own motion.  The OCC further points out that, under § 40-6.5-104, C.R.S., the OCC is charged with intervening in cases that affect rates, which it would be precluded from doing under Black Hills’ proposal.  Further, the OCC states Black Hills’ proposal would violate Rules 1206(b), and 1210(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  OCC Response to Exceptions, at 4-7.
8. We agree with Black Hills that the scope of review concerning any program that complies with the safe harbor option should be limited.  However, we also agree with the OCC that Black Hills’ proposed procedure is too limited.  Therefore, the Commission will grant Black Hills’ Exceptions on this issue in part, by adding the following language to  both Rule 3412(h) and Rule 4412(h):  

Each utility electing the Safe Harbor Program option shall file a Notice pursuant to rules 1206 and 1210 applicable to tariff filings and applicable tariff sheets describing the Safe Harbor Program.  Any hearing on the safe harbor program tariff sheets shall be limited in scope to evaluating compliance with this subparagraph (h).
3. Rules 3412(h)(II)(O) and 4412(h)(II)(O)
9. In its Exceptions, Black Hills also seeks clarification of the sentence in Rules 3412(h)(II)(O) and 4412(h)(II)(O), which read,  “Nonpayment shall not result in the automatic removal of a participant from Safe Harbor.”  Black Hills believes this sentence suggests that a participant could default on payment yet continue to receive utility service and the Safe Harbor bill benefits. Black Hills argues this prohibits reasonable utility practices, including the termination of service for payment defaults.  Black Hills suggests this sentence be changed to read:  “Partial payment shall not result in the automatic removal of a participant from Safe Harbor.”  Black Hills Exceptions, at 10-11. 
10. In its Response to Exceptions, the OCC agrees with Black Hills.  The OCC believes customers who make no effort to make payments on their outstanding utility bill should not continue to receive utility service for free. However, the OCC suggests an alternative change to the Rule language, which would read:  “Partial or late payment shall not result in the automatic removal of a participant from Safe Harbor.”  OCC Response to Exceptions, at 8.
11. We agree with both Black Hills Energy and the OCC, and find Rules 3412(h)(II)(O) and 4412(h)(II)(O) should be clarified.  These rules will be amended to read:  “A single missed, partial or late payment shall not result in the automatic removal of a participant from Safe Harbor.”

4. Rules 3412(d)(I) and 4412(d)(I)
12. In its Exceptions, Black Hills seeks modification of the Rules 3412(d)(I) and 4412(d)(I), which currently state “Each utility shall file tariffs containing its proposed Program no later than March 19, 2012.”  Black Hills argues more time is needed, in order to fully reap the benefits of the forthcoming report by Public Service Company of Colorado concerning its low income assistance pilot program. Black Hills therefore requests that the Commission amend the due date for the program tariff filings, in order to provide more than two months for the jurisdictional utilities to review the report and to adjust their own low-income energy assistance program designs, as necessary.  Black Hills requests that the Commission modify Rules 3412(d)(I) and 4412(d)(I) to read as follows: “Each utility shall file tariffs containing its proposed Program no later than, May 31, 2012.”  Black Hills Exceptions, at 11-12.
13. Given the length of time that has passed since EOC filed its original petition in this matter in Docket Nos. 10M-473E and 10M-475G and given the amount of procedural interaction that has occurred among the parties in this matter, we are not persuaded by Black Hills’ arguments on this issue.  Therefore, we will deny Black Hills’ Exceptions on this issue.
5. Rules 3412(e)(IV) and 4412(e)(IV)
14. In its Exceptions, Black Hills further expresses concern with Rules 3412(e)(IV) and 4412(e)(IV), which require the utility to apply all program expense reductions attributable to the low income assistance program as an offset to cost recovery. Black Hills Energy argues this language is not practicable. Black Hills believes a utility designing a low-income assistance program will not have observable data to attribute as offsets to a low income assistance program.  Black Hills further states any offsets would be merely speculative, as the true impact of the program would not become proven or known until it had been implemented over many accounting periods.  Black Hills therefore requests that Rules 3412(e)(IV) and 4412(e)(IV) be deleted.  Black Hills Exceptions, at 12.
15. The OCC disagrees with Black Hills’ Exceptions on this issue.  The OCC points out that § 40-3-106(1)(d)(III), C.R.S., requires the Commission to consider the “…potential impact on, and cost-shifting to, utility customers other than low-income customers.”  The OCC believes that, by waiting until a utility files a rate case to capture the operational cost reductions associated with a low income program, a utility may collect costs from non‑participating customers in excess of actually incurred costs. The OCC believes this would conflict with §40-3-106(1)(d)(III), C.R.S., because costs that are no longer being incurred would continue to be charged to non-participating customers until the utility’s next rate case.  OCC Response to Exceptions, at 9.
16. We agree with the OCC’s arguments, as well as the reasoning of the Recommended Decision.  We will therefore deny Black Hills’ Exceptions on this issue.  However, we will defer the requirement to submit required data concerning program expense reductions attributable to the low income assistance program until the utilities’ electric and natural gas service low income programs become fully implemented during their phase III filings as determined in Rules 3412(c)(II)(B)(iii) and 4412(c)(II)(B)(iii). 
B. EOC

1. Rules 3412(b)(I)(A) and 4412(b)(I)(A)
17. In Rules 3412(b)(I)(A) and 4412(b)(I)(A), an “eligible low-income customer” is defined as one with a household income at or below 185 percent of “the federal poverty level.”  The federal poverty level is annually computed and published by the U.S. Department of Health and Human Services (U.S. DHS).  In the Recommended Decision, the ALJ incorporated this definition by setting forth the actual dollar values of the latest poverty levels, published in January 2011.  Recommended Decision, at ¶ 23, n. 25.  

18. In its Exceptions, the EOC disagrees with this methodology.  Because the federal poverty levels change annually, the 2011 federal poverty level will not accurately represent the federal poverty level in years to come.  The EOC believes this is problematic in the determination of Phase I, II, and III eligibility.  EOC suggests that, as an alternative, the rules should require the Commission staff each year to compute and distribute to utilities the federal poverty level thresholds that are relevant to the rules, and then require utilities to issue tariffs containing the new thresholds (similar to the manner in which staff annually computes the interest rate required to be paid that year on utility customer deposits).  EOC Exceptions, at 3-4.
19. The OCC, in its Response to Exceptions, agrees with EOC that the current rules will not represent the true federal poverty level calculations in future years.  As a result, the OCC supports EOC’s proposed solution.
20. We concur with the logic in the comments made by the EOC and OCC and will therefore accept the recommendation, changing the Rules to direct Staff to seek annual Commission authorization to obtain and distribute to utilities the most current federal poverty level income thresholds that are relevant to the Rules.  Affected utilities will then be required to file updated tariff sheets containing the new household income thresholds.  

2. Definition of “LEAP Participant”
21. In its Exceptions, the EOC suggests that “LEAP participant” should be defined.  This is because the determination of eligibility for LEAP participation is a onetime decision based on a single application filed during the six-month heating season, November 1 through April 30.  Applications for LEAP participation are not determined or reviewed outside those six months, and as a result no Department determinations of LEAP participation eligibility occurs from May 1 through September 30.  If LEAP participation is a condition for participation in safe harbor programs, EOC believes the LEAP participation eligibility determination process needs to be harmonized with LEAP-based eligibility requirements.  To this end, EOC suggests adding the following definition under Rules 3412(b) and 4412(b):

(IX) “LEAP participant” means a utility customer who at the time of applying to participate in a Program has been determined to be eligible for LEAP benefits by the Department during either (a) the Department’s current six-month (November 1 – April 30) LEAP application period, if that period is open at the time the customer applies for Program participation; or (b) the Department’s most recently closed six-month (November 1 – April 30) LEAP application period, if that period is closed a the time the customer applies to participate in the Program and the Department’s next six-month (November 1 – April 30) LEAP application period has not yet opened, provided, however, that in order to retain status as a LEAP participant under this clause (b) the utility customer must apply to the Department during the Department’s next six-month (November 1 – April 30) LEAP benefit application period and be determined eligible for such benefits.
EOC Exceptions, at 6-7.
22. We agree with EOC that the definition of LEAP participant should be added to Rules 3412(b) and 4412(b) and therefore grant EOC’s Exceptions on this issue.
3. Zero Income Customers Minimum Payments
23. EOC proposes, in its Exceptions, that a minimum payment be required from customers with no income in the Safe Harbor program. This amendment would require electric heating program participants with zero income to make a minimum bill payment of $20 per month, while electric non-heating program participants would make a minimum payment of $10 per month.  EOC suggests the following new provision be added as Rule 3412(h)(II)(B)(i)(3),

(3)
Notwithstanding the percentage of income limits established in Rule 3412(h)(II)(B)(i)(1) and (2), a utility may establish minimum monthly payments amounts for Participants with household income of $0, provided that:

(1)
The Participant’s minimum payment for an electric heating account shall be no more than $20 per month; and

(2) 
The Participant’s minimum payment for an electric non-heating account shall be no more than $10 a month.
EOC Exceptions, at 7-8. 
24. We agree with the arguments presented by EOC. We see value in a requirement that a minimum payment be required of each program participant.  Therefore, we will accept the EOC’s recommended solution.  We further find such a change would benefit the natural gas rules, and therefore we will add a similar subparagraph to natural gas service low-income program rule.
C. Climax/CF&I
1. Rules 3142(h)(II)(G) and 4412(h)(II)(G)
25. In its Exceptions, Climax/CF&I objects to the requirement, contained in Rules 3142(h)(II)(G) and 4412(h)(II)(G), that cost recovery under the safe harbor program be based on usage.  Climax/CF&I argues the usage-based approach to cost recovery set forth in the safe harbor program requires large energy users and high load factor customers to pay a disproportionate share of the subsidies to eligible customers.  Climax/CF&I argues this is inappropriate because there is no correlation between the cost of assistance to low-income customers and the amount of electricity or natural gas any particular customer uses.  Further, Climax/CF&I argues the usage-based approach is inequitable because it places a financial burden associated with the program on large users, who are ineligible to benefit from the low income assistance program.  As an alternative, Climax/ CF&I suggests that cost recovery issues be decided on case-by-case basis, or based on a per-customer charge allocated by program costs within each rate class.  Climax/CF&I Exceptions, at 2-4.
26. In its Response to Exceptions, EOC states usage-based cost recovery was well supported in the record.  EOC further argues that Climax/CF&I’s Exceptions should be rejected because, under the rules, each utility has a choice as to whether to choose the safe harbor program, with its associated cost recovery provisions, or to opt for another type of program, which may be very similar to the safe harbor program, but for an alternative method of cost recovery.  EOC Response to Exceptions, at 5-6.
27. After reviewing Climax/CF&I’s Exceptions, we find it is appropriate to revise the method for cost recovery contained within the safe harbor program.  In so doing, we are attempting to balance equity concerns with ease of implementation and cost recovery and tracking certainties. The difference in rate structures across the rate classes makes it hard to achieve these goals with a pure usage allocation. 
28. We, therefore, will revise the safe harbor program’s cost recovery provisions to allocate the costs of the program to each rate class, less transportation customers, on an equitable basis.  We direct utilities to allocate the costs of the Safe Harbor program to each rate based on each rate class’ share of the test year revenue requirement.  Each utility will then collect those costs within the rate class on a fixed fee per customer basis.  Each rate class in total will then bear an equitable percentage of the costs of the program, and a per-customer charge will allow for more certain cost recovery and easier cost recovery accounting.
29. Commission Decision No. C11-0154 that promulgated the NOPR of rules 3412 and 4412, indicated a maximum budget impact for non-participants whereby during the initial phase-in, an average electricity user (632 kWh/month) would pay $0.50 per month. This rises to $0.56 per month in the second phase, and to $0.63 per month in the final phase. Similarly, an average gas user (68 therms/month) would pay an additional $0.50, $0.56, and $0.63 per month during the phase in. The ALJ in his Recommended Decision R11-0606 in ¶17 was concerned that the proposed caps were too high and therefore he reduced them by 50 percent, or$.25, $.28, and $.315 for each of the three phases for electric and natural gas customers.  We make no change to the caps adopted by the ALJ.

30. However, we clarify the intent of the maximum budget impact sections of the safe harbor provisions found in rules 3412 (h)(II) and 4412 (h)(II).   The safe harbor provisions require that the benefits to program participants as stated in rules 3412(h)(II)(M) and 4412 (h)(II)(M) shall not exceed the maximum budget impact to non-participants, as described in ¶29 above.   Any deviation from the safe harbor provisions of rules 3412 (h) and 4412 (h) will be classified as utility specific low-income assistance programs and therefore subject to greater Commission review and scrutiny.

D.
Rules 3006 and 4006 Revisions by Commission’s Own Motion

31. The Commission, on its own motion, will modify rules 3006 and 4006 adding the annual reports filing requirements of rules 3412 and 4412. 
32. All other rules not discussed in this decision are adopted without change from Decision No. R11-0606, and as attached. 

III. ORDER
A. The Commission Orders That: 

1. The exceptions to Recommended Decision No. R11-0606 (Recommended Decision) filed on June 23, 2011 by Black Hills/Colorado Electric Utility Company, L.P., d/b/a Black Hills Energy are granted, in part, and denied, in part, consistent with the discussion above.
2. The exceptions to the Recommended Decision filed on June 23, 2011 by Energy Outreach Colorado are granted, consistent with the discussion above.

3. The exceptions to the Recommended Decision filed on June 23, 2011 by Climax Molybdenum and CF&I Steel are granted in part, consistent with the discussion above.
4. The Commission modifies and adopts the electric service low-income program rules attached to this Order as Attachment A and natural gas service low-income program rules attached to this Order as Attachment B, consistent with the above discussion.

5. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State.

6. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

7. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

8. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
AUGUST 11, 2011.
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