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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for Commission approval to provide a jurisdictional service without reference to a tariff to Owens’ Brockway Glass Container Inc. (Owens-Brockway) filed on August 15, 2011 by Atmos Energy Corporation (Atmos). 

2. In addition, for purposes of this docket only, Atmos also requested a waiver of any requirement that Atmos include Colorado specific audited financial statements as a supporting exhibit to its Application, and of the requirement to file an original plus ten copies of Atmos’ Form 10-K as a supporting exhibit to its application.

3. Notably, Atmos stated in its application that Atmos and Owens-Brockway entered into the Firm Transportation Service on June 11, 2004.  The contract, and Atmos’ associated request for authority to provide firm transportation service to Owens-Brockway subject to the terms thereof, was not filed with the Commission at the time the contract was entered into by administrative oversight.  By this application, Atmos seeks to rectify this inadvertent omission.

4. The Commission gave notice of this filing on August 16, 2011.  Pursuant to this notice, interventions were due on or before September 15, 2011.  No interventions were filed. 
5. Pursuant to the Commission’s Rules of Practice of Procedure, found at 4 Code of Colorado Regulations 723-1-1206(VII)(A) and (B), Rules of Practice and Procedure, the Commission may decide this application.

B. Findings and Conclusions
6. Atmos is a public utility engaged in natural gas sales and transportation service to over 110, 000 customers located throughout its existing service territory in Colorado.  Atmos is a public utility as defined in § 40-1-103, C.R.S., and is subject to the jurisdiction of the Commission.

7. This application was filed pursuant to the provisions of § 40-3-104.3(1)(a), C.R.S.   That statute provides:

Upon application by any public utility providing electric, natural gas, or steam service, the commission shall authorize such public utility to provide utility services to a specific customer or potential customer by contract without reference to its tariffs on file with the commission if the commission finds that:

(II)
For contracts with existing customers involving natural gas service:


(A)
The customer has the ability to provide its own service or has competitive alternatives available from other providers of the same or substitutable service, except from another public utility providing or proposing to provide the same type of service;


(B)
The customer will discontinue using the services of the public utility if the authorization is not granted,


(C)
Approval of the application will not as adversely affect the remaining customers of the public utility; 


(D)
The price of any such service provided pursuant to this subparagraph (II) shall be justified and shall not be less than the marginal cost of the service to the public utility.  If the price is less than marginal cost, this shall be deemed to be an illegal restraint of trade subject to the provisions of article 4 of title 6, C.R.S. ; and 


(E)
The approval of the application is in the public interest.

8. In this application, Atmos requests authorization to provide firm transportation natural gas service to Owens-Brockway under the terms of the Firm Transportation Service Agreement filed under seal as Confidential Exhibit No. 3. Under that agreement, Atmos may offer Owens-Brockway firm transportation natural gas service at rates that differ from the approved tariff.

9. Based upon the record in this noncontested proceeding, we find that the standards for granting an application under § 40-3-104.3, C.R.S., have been met.  The application and its exhibits demonstrate that the price Atmos will charge Owens-Brockway under contract is justified and not less than the marginal costs of the service to the public utility.  Also, the application sufficiently demonstrates that providing firm transportation natural gas service to Owens-Brockway as a customer under the terms of the proposed agreement is in the public interest.  For these reasons, the application should be approved.  
II. ORDER

A. The Commission Orders That:

1. The Application of Atmos Energy Corporation for Authority to Provide Jurisdictional Service Without Reference to a Tariff Pursuant to Commission 
Rule 4 CCR 723-4-4-4106 filed on August 15, 2011 is deemed complete.

2. The Application is granted.  

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 21, 2011.
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� Our approval of this application permits Atmos to charge Owens-Brockway a negotiated and agreed-upon minimum charge paid by Owens-Brockway to Atmos each year, irrespective of the actual volume of gas transported by Atmos to Owens-Brockway.
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