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I. By the commission

A. Statement  
1. On May 16, 2011, Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills Energy or Company), filed a Verified Application seeking approval of its 2012 Qualifying Retail Utility Compliance Plan (Application).  

2. On May 17, 2011, the Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period.  It required petitions for interventions to be filed on or before June 16, 2011.  

3. On June 14, 2011, the Commission received a petition to intervene from the Colorado Solar Energy Industry Association (CoSEIA).  On June 16, 2011, Solar Alliance filed a Motion for Extension of Time to File Comments and subsequently filed comments on June 17, 2011. No other notices of intervention were filed with the Commission.  
4. The Renewable Energy Standard (RES) is part of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3-3650 through 3665.  The Commission originally adopted the RES Rules as a result of Amendment 37, which was passed by Colorado voters on November 2, 2004.  Since the implementation of the original RES Rules, the RES Rules have been amended twice; first after House Bill 07-1281 enacted in 2007, and second after House Bill 10-1001 enacted during 2010 and became effective on August 11, 2010. 
5. Qualifying Retail Utilities (QRUs) operating in Colorado, such as Black Hills Energy, generally are required to generate, or cause to be generated, electricity from eligible energy resources in the following minimum amounts: 12 percent of their retail electricity sales in Colorado for the years 2011 through 2014; 20 percent of their retail electricity sales in Colorado for the years 2015 through 2019; and 30 percent of their retail electricity sales in Colorado for the years 2020 and thereafter.  See, § 40-2-124(1)(c)(I), C.R.S.  
6. In addition to the percentage of retail sales requirement and as a subset, House Bill 10-1001 requires the distributed generation resource acquisitions in the following minimum amounts: 1 percent of their retail electricity sales in Colorado for the years 2011 through 2012; 1.25 percent of their retail electricity sales in Colorado for the years 2013 through 2014; 1.75 percent of their retail electricity sales in Colorado for the years 2015 through 2016; 2 percent of their retail electricity sales in Colorado for the years 2017 through 2019; and 3 percent of their retail electricity sales in Colorado for the years 2020 and thereafter.  Further, at least one-half of the yearly distributed generation requirement must come from retail distributed generation.  See, § 40-2-124(1)(c)(II)(A), C.R.S.  
7. In Decision No. C10-0952, Docket No. 10R-243E, issued August 30, 2010, the Commission amended the RES Rules to require that the investor owned QRUs file their last annual RES compliance plans for the 2012 compliance year on or before May 1, 2011.
  The Commission expected the 2012 RES compliance plan proceedings would focus exclusively on: spending targets for distributed generation in 2012; the advancement of funds, if any, by the QRU to its Renewable Energy Standard Adjustment (RESA) account for renewable distributed generation acquisitions in 2012; and changes in the Standard Rebate Offer for 2012. 
8. The Commission evaluates a QRU’s performance in implementing the RES Standard through two separate filings: (1) a Compliance Plan; and (2) a Compliance Review Report.  Rule 3657 requires an investor-owned QRU to file a Compliance Plan detailing how it intends to comply with the RES Rules during the upcoming year.  Subparagraphs (I)(A) through (I)(K) and (II) through (V) of Rule 3657(b) describe what the Compliance Plan should address at a minimum.  Rule 3657(c) states that the Commission shall either approve an 
investor-owned QRU’s Compliance Plan or order modifications. 
9. Black Hills Energy acknowledges it has read and agrees to abide by the provisions of Rules 3002(b)(IV) through (VI).

B. Discussion
10. Black Hills Energy is engaged in generating, selling, and distributing electric energy and power to its customers located in its certificated service areas in Colorado.  Black Hills Energy is a "public utility," as that term is defined in § 40-1-103(1), C.R.S., and is subject to the jurisdiction of the Commission with respect to the electric utility service that it provides in Colorado.  
11. Black Hills Energy provides retail electric service to approximately 93,000 customers in Colorado.  Pursuant to Rule 3652(k), Black Hills Energy is a QRU.  
12. Pursuant to Rule 3657(a), Black Hills Energy is required to file an application that contains "its proposed plan detailing how the QRU intends to comply with [Rule 3650 et seq.,] during the next compliance year."  Rule 3657 establishes the content of the Application.  In this docket, Black Hills Energy seeks a decision approving its 2012 QRU Compliance Plan (2012 Compliance Plan) as set out in the Application and Appendices.

13. The essential elements of the 2012 Compliance Plan continue Black Hills Energy's 2011 Compliance Plan (Docket No. 10A-805E) and the terms of the Comprehensive Settlement Agreement, approved by the Commission in Decision No. R11-0502.  Thus, Black Hills Energy has experience implementing the plan and meeting the RES Rules. 

14. CoSEIA states it has filed its intervention is to protect the settlement agreement with Black Hills Energy and other parties concerning the reinstatement of Black Hills Energy’s solar program in Docket No. 10A‑805E.  CoSEIA maintains that the settlement agreement must be incorporated as requested by Black Hills Energy in the 2012 Compliance Plan in order to keep the solar industry in Colorado healthy and stable. CoSEIA does not protest any matter in this proceeding and supports Black Hills Energy’s application.  We find good cause to grant its intervention.

15. For its part, Solar Alliance has provided comments and suggestions to the Commission on June 17, 2011 regarding Black Hills Energy’s application, but did not request an intervention.  Since there is no Commission rule establishing a deadline for the filing of comments in the case of an application not yet set for hearing, the Motion for Extension of Time to file by Solar Alliance is denied as moot.  
16. The Commission notes that, although the Black Hills Energy 2012 Compliance Plan should result in the Company achieving compliance with the RES, the Company has and will advance significant funds from future years to supplement expected RESA revenues and agreed to expenditures.  The Commission notes that, with the Company projecting a negative RESA balance through 2022 and in accordance with § 40-2-124(1)(g)(I)(B), C.R.S., it is required to obtain annual Commission approval of all RESA spending and advancement of funds prior to allocation of such funds. 

17. The Commission notes that Black Hills Energy’s 2012 RES Plan includes for the first time, calculation of incremental costs using the RES and no RES portfolios cost differential methodology, per Rule 3661. Commission Staff (Staff) has noted disagreement with the assumptions Black Hills Energy used in determination of incremental cost and net savings of the wholesale distributed generation resources.  Staff recommends re-establishing modeling assumptions after the resolution of Black Hills Application for CPCN to Build/Own Wind Turbines (Docket No. 10A‑930E) or during the Black Hills Energy 2011 Energy Resource Plan filing do the changes since establishing the 2008 Energy Resource Plan assumptions.
18. The Commission notes the Black Hills Energy’s Energy Resource Plan is scheduled to be filed with the Commission in October 2011 and this will determine resource selection in future years, including years within the ten-year plan period required for the 2012 Compliance Plan.  The outcome of the Energy Resource Plan will most likely influence renewable energy resource acquisitions in the future but should have no impact on year 2012 compliance activity.  Future compliance plan filings can address the outcome of the Energy Resource Plan.
19. We find good cause to approve the 2012 RES Compliance Plan filed by Black Hills Energy, with the following modifications and clarifications:
a) We order Black Hills Energy to continue to submit monthly RES reports.

b) In accordance with § 40-2-124(1)(g)(I)(B), C.R.S., Black Hills Energy is required to submit for approval annual RES spending plans that identify annual spending requirements including amount of advanced funding required.

c) We defer to resolution of the Black Hills Application for CPCN to Build/Own Wind Turbines (Docket No. 10A-930E) or Black Hills Energy Resource Plan filing, specifying assumptions to be used in net saving and incremental cost determination per Rule 3661. 
II. ORDER

A. The Commission Orders That:

1. The petition to intervene filed by the Colorado Solar Energy Industry Association on June 14, 2011 is granted.  

2. The Motion for Extension of Time filed by the Solar Alliance on June 16, 2011 is denied as moot.  

3. The Verified Application for approval of its 2012 Renewable Energy Standard Compliance Plan filed by Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills Energy) on May 16, 2011 is deemed complete and is granted with the following modifications and clarifications:

a)
We order Black Hills Energy to continue to submit monthly RES reports.

b)
In accordance with § 40-2-124(1)(g)(I)(B), C.R.S., Black Hills Energy is required to submit for approval annual RES spending plans that identify annual spending requirements including amount of advanced funding required.

c)
We defer to resolution of the Black Hills Application for CPCN to Build/Own Wind Turbines (Docket No. 10A-930E) or Black Hills Energy Resource Plan filing, specifying assumptions to be used in net saving and incremental cost determination per Rule 3661. 
4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.  
5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING 
July 6, 2011.
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� On April 28, 2011, Black Hills Energy filed with the Commission, a petition for Variance of Rule 3657 and Extension of time to file its 2012 RES Compliance Plan.  The Commission, in Decision No. C11-0488, Docket No. 11V-390E, issued May 9, 2011, granted a variance and extension of time for filing of the 2012 RES Plan.
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