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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for considerations of applications for rehearing, reargument, or reconsideration (RRR) to Decision No. C11-0805, filed on August 17, 2011 by Denver Cab Cooperative (Denver Cab) and Liberty Taxi Corporation (Liberty Taxi).  Being fully advised in the matter and consistent with the discussion below, we deny both RRR applications.

B. Procedural History

2. By Recommended Decision No. R11-0234 (Recommended Decision), the Administrative Law Judge (ALJ) assigned to this docket, Paul C. Gomez, granted the application of Liberty Taxi, in part, for a Certificate of Public Convenience and Necessity (CPCN) to operate 215 vehicles as a common carrier for taxi service, by authorizing it to operate 150 vehicles.  The ALJ granted the extension application filed by Colorado Cab Company, LLC, doing business as Denver Yellow Cab, and/or Boulder Yellow Cab (Yellow Cab) to operate an additional 150 taxicabs. Finally, the ALJ denied the application of Denver Cab to operate 175 taxicabs on the grounds that it failed to meet its burden of proof regarding operational and financial fitness.

3. By Decision No. C11-0805, mailed July 28, 2011, the Commission addressed the exceptions to the Recommended Decision filed by all parties in this docket.  The Commission affirmed the ALJ with respect to Denver Cab.  Further, the Commission granted the exceptions filed by MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi), an intervenor in this proceeding, in two respects. First, the Commission reversed the ALJ and denied the application filed by Liberty Taxi on the grounds that it did not meet its burden of proof with respect to operational and financial fitness.  Second, it reversed the ALJ and denied the application filed by Yellow Cab on the grounds that Metro Taxi has met its burden of proof that the public convenience and necessity does not require granting the application and that the issuance of the certificate extension would be detrimental to the public interest.  Denver Cab and Liberty Taxi timely filed the RRR we discuss below.

C. Denver Cab

1. The Argument that the Commission has not Enacted Rules Quantifying Operational and Financial Fitness  
a. Argument
4. In its RRR, Denver Cab focuses on the fact that the Commission has not enacted any rules quantifying operational and financial fitness.  Denver Cab argues this leaves unfettered discretion to the ALJ and/or the Commission to act subjectively, without any articulated basis.  It further states the guidelines the Commission articulated in the Union Taxi Cooperative (Union Taxi) docket (including, but not limited to, credit worthiness, access to capital, capital structure, current cash balances, credit history, and assessment of financial health over the near future) are “subjects without standards.”  Denver Cab contends there are no specific parameters at all, so there is no way an applicant can know in advance what it must show; “instead, it must guess and hope to hit a subjective target.”  For example, according to Denver Cab, there are no knowable requirements with respect to how much money an applicant must have, as to whether cash in hand or money already paid may be considered, whether the amount of financial resources that an applicant must have is “scalable,” how an applicant must hold its financial assets or access to capital, or who acceptable investors are.  Denver Cab concludes the lack of rules quantifying operational and financial fitness violates due process.  

b. Discussion

5. By way of background, in Docket No. 08A-241CP (the consolidated Union Taxi docket), the Commission reviewed the first set of applications for taxicab authorities filed under House Bill (HB) 08-1227.  In that docket, the Commission noted it has never promulgated rules quantifying operational and financial fitness and it invited the parties to submit comments on the meaning of fitness.  Decision No. C08-0776, mailed on July 25, 2008, at ¶ 10.  In response, the parties offered very different opinions on whether the Commission should require only a modest showing of fitness to effectuate the legislative intent of HB 08-1227 or whether a more intensive scrutiny was appropriate.  Not surprisingly, the parties also differed on whether the applicants in that docket have shown operational and financial fitness.  See, e.g., comments of Union Taxi filed on August 4, 2008.  The parties, however, agreed that the Commission should determine operational and financial fitness of an applicant on a case-by-case basis, considering the unique circumstances of each applicant and the proposed service.  See, Reply Comments of Union Taxi filed on August 15, 2008.  For example, Union Taxi argued the Commission has the necessary experience as well as precedent to evaluate fitness of applicants on a case-by-case basis, without the need to engage in an elaborate rulemaking.  Id.  For its part, Freedom Cabs, Inc. (Freedom Cabs) opined that any attempt to force flexible concepts like operational and financial fitness into a “straightjacket” via formalistic rules would be counterproductive and would “hobble the Commission in utilizing its long and successfully demonstrated expertise in these two categories of licensing criteria.”  See, Comments of Freedom Cabs filed on August 4, 2008, p. 3.
6. In Decision No. C08-0933, issued September 4, 2008 in Docket No. 08A-241CP, the Commission noted the general agreement that fitness should be determined on a case-by-case basis and issued the following guidelines to an ALJ (at ¶ 7):

The ALJ should endeavor to compile a record regarding each applicant’s financial and operational fitness.  In doing so, the ALJ should, without limitation, solicit evidence and develop findings of fact on the following topics with respect to each applicant: (a) minimum efficient scale, that is, whether a minimum size of operation is required and, if such a minimum does exist, conceptually what is the approximate magnitude for markets at issue in this docket; (b) credit worthiness; (c) access to capital; (d) capital structure; (e) current cash balances; (f) credit history and assessment of financial health over the near future; (g) managerial competence and experience; (h) fixed physical facilities such as office space and maintenance garages, as appropriate; (i) appropriate licenses and equipment necessary to operate a radio dispatch system; (j) vehicles of appropriate type; and (k) other metrics that may be appropriate.

7. It is well-settled that administrative agencies generally have the discretion on whether to promulgate rules or proceed through the adjudicatory process to develop case precedent to guide future proceedings.
  In Securities and Exchange Comm’n v. Chenery Corp., 332 U.S. 194, 202-03 (1947), the United States Supreme Court explained: 

Not every principle essential to the effective administration of a statute can or should be cast immediately into the mold of a general rule. Some principles must await their own development, while others must be adjusted to meet particular, unforeseeable situations. In performing its important functions in these respects, therefore, an administrative agency must be equipped to act either by general rule or by individual order. To insist upon one form of action to the exclusion of the other is to exalt form over necessity.
In other words, problems may arise in a case which the administrative agency could not reasonably foresee, problems which must be solved despite the absence of a relevant general rule. Or the agency may not have had sufficient experience with a particular problem to warrant rigidifying its tentative judgment into a hard and fast rule. Or the problem may be so specialized and varying in nature as to be impossible of capture within the boundaries of a general rule. In those situations, the agency must retain power to deal with the problems on a case-to-case basis if the administrative process is to be effective. There is thus a very definite place for the case-by-case evolution of statutory standards.
The Colorado courts have adopted this principle. See, e.g., Charnes v. Robinson, 772 P.2d 62, 66 (Colo. 1989).  The Charnes Court explained that policymaking in an adjudicatory setting serves principally to provide a guide to the agency's position in future adjudicatory proceedings and that establishment of policymaking through adjudication is justified in circumstances where agencies must treat matters neither anticipated nor dealt with previously or in extremely complex matters that are “incapable of being reduced to a formalized statement of policy.”  Policymaking is done through adjudication when it is doubtful whether a generalized standard could be framed which would have more than marginal utility.  Id. 
8. The Charnes criteria are met in this case.  It is doubtful whether rules quantifying operational and financial fitness could be framed that would have more than marginal utility.  By way of example, it is doubtful that any threshold for financial fitness can be established. Whether or not a particular amount of capital is sufficient for an applicant to be found financially fit may depend, inter alia, on the exact size and demographics of proposed service territory, fleet size, or whether it plans to provide any specialized services. Likewise, the minimum efficient scale also may depend on exact size and demographics of a proposed service area.  The same is true regarding the adequacy of dispatch, vehicles, managerial experience, and fixed physical facilities.  It would be difficult, if not impossible, to establish thresholds that consider all of the possible permutations.  

9. We also rely on Miller Bros., Inc. v. Pub. Utils. Comm’n, 185 Colo. 414, 430-31, 525 P.2d 443, 451-52 (1974), to find that rules are not required in this instance.  In that case, the Colorado Supreme Court addressed the argument that the actions of the Commission were not valid because it has not used or proposed any standards or criteria defining the term “regulated competition.”  The Court disagreed.  It noted the legislature prescribed no standards or criteria under which additional competitive certificates may be granted or reviewed.  However, the Court relied on the fact that the Colorado Constitution granted to the Commission the authority to issue CPCNs to find the Commission has as much authority as the legislature prior to the adoption of Article XXV.  Just as it was unnecessary to promulgate rules defining “regulated competition,” it is not necessary with respect to operational and financial fitness.  

10. We adhere to our prior determination in the Union Taxi docket that operational and financial fitness should be determined on a case-by-case basis instead.  We deny the RRR filed by Denver Cab on this ground.

2. Other Arguments
c. Argument
11. In its RRR, Denver Cab also reviews the evidence pertaining to financial fitness it presented during the hearing.  It further argues the ALJ failed to address several key issues in the Recommended Decision and did not enumerate any concrete findings of fact as to where or how Denver Cab failed to meet any specific criteria articulated in the Union Taxi docket.  Denver Cab further argues that the ALJ made findings of fact not based upon the evidence, but instead based on the concerns expressed by the City and County of Denver (a non-party) and the fact that Staff of the Commission is now undertaking a cab study.  It states the Recommended Decision defers any real action or decision, without any basis.  

12. Finally, Denver Cab requests the Commission remand this matter to the ALJ for further timely proceedings, with directions to make specific findings of fact and, given the delay that occurred in this proceeding, receive additional information and evidence.  Denver Cab urges the Commission to issue specific guidelines to the ALJ and the parties regarding the nature and character of evidence that should be presented to meet the quantifiable standards for financial fitness.
d. Discussion

13. In its RRR, Denver Cab focuses on the findings and conclusions made by the ALJ in the Recommended Decision rather than findings and conclusions made by the Commission in Decision No. C11-0805.  Typically, the Commission reviews the findings and conclusions of an ALJ on exceptions, and, on RRR, it reviews its own findings and conclusions.  Denver Cab had an opportunity to challenge the findings and conclusions made by ALJ Gomez in its exceptions and it has done so.  To the extent Denver Cab attempts to do so again, we believe its arguments to be procedurally untimely and awkward.  In addition, we find the allegation that the ALJ made findings of fact based upon the concerns of the City and County of Denver and defers any real action or decision to be without merit.  To the contrary, the ALJ granted two other applications in this docket.  

14. We decline to remand the matter to the ALJ with directions to make specific fact findings and to receive additional, more recent information and evidence.  We find the ALJ and the Commission have already made specific findings of fact on Denver Cab and its operational and financial fitness.  Further, any remand would only further delay a final decision in this docket.  Finally, Denver Cab may refile its application at any time, albeit under a slightly modified legal standard, and present the new evidence at that time.    

D. Liberty Taxi

1. Arguments Surrounding Exclusion of Evidence and Reliance on Prior Commission Decisions 
e. Argument
15. In its RRR, Liberty Taxi contends the Commission improperly excluded relevant evidence of its financial fitness, including evidence of $55,000 Ms. Najiba Ferjani testified will be available to the company and a combined $273,000 in pledged loans.  In Decision 
No. C11-0805, the Commission found that the evidence of funds that were held jointly by Ms. Ferjani’s husband and brother-in-law (not by Ms. Ferjani herself) and pledged loans should not be considered in determining whether Liberty Taxi is financially fit.  This was because:  (1) Ms. Ferjani was not the person named on the account; and (2) on cross-examination she admitted her brother-in-law did not consent to the use of that money towards Liberty Taxi, as he was out of the country when the hearings were held.  Further, regarding the pledge affidavits, the Commission noted Liberty Taxi’s testimony regarding access to additional funds was not substantiated.  Decision No. C11-0805, at ¶¶ 51-53.  Finally, in the case of a pledged loan by the Denver Islamic Society, there was no evidence that Ms. Ferjani’s husband, as the president of that organization, actually had the sole authority to pledge money on behalf of the organization, without concurrence of any additional persons.  Id., at ¶ 53.  

16. Liberty Taxi states that, in Docket No. 01A-314CP, the Commission relied on the testimony of Mr. Gebre Michael, who pledged to advance significant funds to cover the costs to be incurred by Freedom Cabs in its proposed expansion.  Based upon its information and belief, Liberty Taxi states the Commission relied only on Mr. Gebre Michael’s testimony in this regard.  Liberty Taxi argues that, because pledged funds and credible testimony constituted substantial evidence of financial fitness for Freedom Cabs, the same should have been true here. It argues that such inconsistency is arbitrary and capricious and violates its due process rights.

17. Liberty Taxi also disputes the relevance of the Iron Cab precedent to this docket. Liberty Taxi argues the Commission rejected the application filed by Iron Cab not only because it had no legally binding agreements with its principals to contribute the necessary funds, but for several other reasons as well.  Liberty Taxi contends it is misleading to assert that Iron Cab was denied solely based on its available capital.  In summary, Liberty Taxi contends the Commission disregarded its own prior relevant decisions (Freedom Cabs) and relied heavily on irrelevant and distinguishable ones (Iron Cab).  

f. Discussion

18. We disagree with Liberty Taxi that, in Docket No. 01A-314CP, the Commission relied only on Mr. Gebre Michael’s testimony, in considering the funds he was pledging towards a determination of whether Freedom Cabs was financially fit.  The case of Freedom Cabs is also distinguishable from that of Liberty Taxi.  First, Mr. Gebre Michael’s testimony that he pledged to advance funds in the amount of $120,000 to Freedom Cabs was not unsubstantiated.  He also financially assisted Freedom Cabs even prior to acquiring a majority interest in the company, by loaning funds to pay delinquent insurance premiums and by allowing it to use his personal line of credit to pay certain operating expenses.  Decision No. R02-0218, Docket No. 01A-314CP, mailed March 6, 2002, p. 11. Mr. Gebre Michael’s prior financial contributions to Freedom Cabs substantiated his testimony that he would do so in the future.  By contrast, there was little substantiation in the case of Liberty Taxi, except with respect to the funds pledged by Mr. Lotfi Chalbi.  Decision No. C11-0805, at ¶ 52.  Second, Freedom Cabs in 2001, unlike Liberty Taxi, had a track record of past performance.
  The courts and administrative agencies recognize that past performance is a much better indicator of the future than promises of performance by a new applicant.  See, e.g., Citizens Comm. Ctr. v. FCC, 447 F.2d 1201, 1208 (D.C. Cir. 1971); Central Florida Enters., Inc. v. FCC, 98 F.2d 37, 41 (D.C. Cir. 1978).  Indeed, the Commission noted Freedom Cabs had the existing infrastructure necessary to provide taxi services in place already, including facilities, experienced management, support personnel, telephone, and dispatch system.  Decision No. R02-0218, at pp. 59-60.

19. In addition, even if Freedom Cabs were not distinguishable from Liberty Taxi, it is important to note the Commission decided Docket No. 01A-314CP approximately nine years ago.  The Commissioners that presided in Docket No. 01A-314CP are no longer on the bench.  It is well-established that an administrative agency may depart from its prior precedent so long as it provides a satisfactory explanation for such departure.  See, e.g., Verizon Telephone Cos. v. FCC, 570 F.3d 294, 304 (D.C. Cir. 2009) (internal citations omitted); Accord, City of Fort Morgan v. FERC, 181 F.3d 1155, 1163 (10th Cir. 1999) (Where an administrative agency departs from its established precedent without a reasoned explanation, its decision will be vacated as arbitrary and capricious) (emphasis added).  The Commission specifically is not bound by the doctrine of stare decisis, although consistency in administrative rulings is important and agency rulings are entitled to great weight in subsequent proceedings.  See, e.g., Colo. Ute Elec. Ass’n, Inc. v. Pub. Utils. Comm’n, 602 P.2d 861, 865 (Colo. 1979); Rumney v. Pub. Utils. Comm’n., 172 Colo. 314, 321, 472 P.2d 149, 153 (Colo. 1970).  To the extent there is any departure from precedent in this case, we believe the Commission adequately explained the reasons in Decision No. C11-0805: a pledge is not a legally binding agreement to contribute funds and thus has little probative value, especially given lack of substantiation that the pledged funds are even available.  
20. Regarding the Iron Cab discussion in Decision No. C11-0805, Liberty Taxi is correct that many reasons contributed to the Iron Cab decision and that Iron Cab was factually distinguishable from the instant case.  However, the relevance of the Iron Cab matter is not its factual similarity to the present matter, but the principle that non-binding promises to contribute money carry little weight as compared to legally binding agreements, when determining financial fitness of an applicant seeking to provide taxicab services.  

21. We find that the Commission appropriately relied on its previous decisions and assigned proper weight to the testimony regarding the funds held by Mrs. Ferjani’s husband and brother-in-law, as well as pledged loans.  It is well-established that the determination regarding the weight that should be placed on evidence is uniquely within the province of the Commission, and courts will not substitute its judgment for that of the Commission.  RAM Broad. of Colo. v. Pub. Utils. Comm’n, 702 P.2d 746 (Colo. 1985).  We therefore deny the RRR filed by Liberty Taxi on this ground.

2. Arguments Surrounding Balancing of Operational and Financial Fitness Factors
g. Argument
22. In its RRR, Liberty Taxi argues the Commission improperly limited its analysis of operational and financial fitness to cash-on-hand and available capital and ignored the remaining metrics articulated in the Union Taxi docket.  Liberty Taxi argues that no single factor should be dispositive to an applicant’s operational and financial fitness and the totality of the factors must be balanced as a whole. Liberty Taxi contends that, in Docket No. 08A-241CP, the Commission ruled Union Taxi was fit as a whole, despite some weaknesses in the business plan and pro forma financials, and carefully examined each fitness metric.  Liberty Taxi concludes that, in the instant docket, the Commission failed to balance all of the relevant factors in the same manner, which is what the ALJ had done in the Recommended Decision.  

h. Discussion

23. Liberty Taxi is correct in that the ALJ analyzed all of the operational and financial fitness metrics and discussed them in greater detail than the Commission.  In Decision 
No. C11-0805, the Commission focused on two of the financial fitness metrics: cash-on-hand and access to capital.  Once the Commission found Liberty Taxi had not satisfied these two metrics, it then balanced these findings against the ALJ’s findings on the remaining metrics, to evaluate whether Liberty Taxi was financially fit, as a whole.  To the extent the Commission did not specifically address the ALJ’s findings on the remaining metrics, there was no need to do so.  This is because these findings were not challenged on exceptions and/or the Commission did not disagree with these findings.
  The Commission found, on balance, given its findings pertaining to Liberty Taxi’s cash-on-hand and access to capital and the ALJ’s findings on the remaining metrics, that Liberty Taxi has not carried its burden of proof regarding financial fitness.  The Commission also found that, in light of its conclusion that Liberty Taxi is not financially fit, it did not need to determine whether it is also operationally fit.  This is because, pursuant to 
§ 40-10-105(2)(b)(II), C.R.S. (2008), Liberty Taxi must prove that it is both financially and operationally fit (emphasis added).  The statute is phrased in the conjunctive and thus Liberty Taxi must demonstrate both operational and financial fitness.  Since Liberty Taxi has not demonstrated financial fitness, there was no need to discuss operational fitness and the associated metrics.  We deny the RRR filed by Liberty Taxi on these grounds.

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration (RRR) to Decision No. C11-0805, filed on August 17, 2011 by Denver Cab Cooperative is denied, consistent with the discussion above.

2. The RRR to Decision No. C11-0805, filed by Liberty Taxi Corporation on August 17, 2011 is denied, consistent with the discussion above.

3. This Order is effective on its mailed date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 14, 2011
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� See, Stein, Mitchell, and Mezines, Administrative Law § 14.01 (Matthew Bender 2007), p. 14-5 and the case law cited therein.


� In fact, Freedom Cabs’ most recent track record at the time of the hearing in Docket No. 01A-314CP (September 2000 to September 2001) indicated a reduction of liabilities by 15 percent. This time period also corresponded to the time period in which Mr. Gebre Michael had the majority control of Freedom Cabs.  Decision No. R02-0218, at ¶ 12.    


� It is also not incumbent upon the Commission to recite all the evidence, or all undisputed evidence, or the evidence from which inferences opposed to its own might have been drawn.  Aspen Airways, Inc. v. Pub. Utils. Comm'n, 169 Colo. 56, 453 P.2d 789 (1969).
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