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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R11-0784 (Recommended Decision) filed by Public Service Company of Colorado (Public Service), the Colorado Office of Consumer Counsel (OCC), and the Interstate Renewable Energy Council (IREC) on August 15, 2011.  Public Service, IREC, and Crest Renewable Energy, LLC and R2E Partners, LLC (Crest and R2E) filed responses to the exceptions.  
2. The Recommended Decision, issued by Administrative Law Judge (ALJ) G. Harris Adams on July 25, 2011, primarily modifies the Commission’s Renewable Energy Standard (RES) Rules, 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq., as required by House Bill (HB) 10-1342.  That statute, codified at § 40-2-127, C.R.S., concerns the development and operation of Community Solar Gardens (CSGs).

3. The Recommended Decision further modifies the Commission’s RES Rules to implement HB 10-1349, concerning the “Re‑Energize Colorado” program in the Division of Parks and Outdoor Recreation in the Department of Natural Resources, and HB 10-1418, concerning community-based projects that connect to transmission or distribution facilities owned by cooperative electric associations or municipal utilities.  
4. On August 30, 2011, Public Service filed a Motion to Accept Late Filed Response to Exceptions as well as its Response to Exceptions.  We grant Public Service’s motion, as its responses to exceptions  are properly targeted at the previously-filed exceptions and no interested person will be prejudiced by our consideration of these comments.

5. As described below, we find good cause to grant some of the exceptions to Decision No. R11-0784.  In addition, we modify certain other provisions in the rules that were not addressed in the exceptions.  These additional changes are also discussed below.  All changes we adopt by this Order are reflected in the rules attached as Attachment A.
II. DISCUSSION
A. Meter Aggregation for Net Metering
6. By the Recommended Decision, the ALJ adopted new provisions in Rule 3664, Net Metering, that allow for customers taking net metering service to combine their electricity consumption as measured by multiple meters on their contiguous property.  This provision applies only when the aggregated meters are on the same rate schedule.

7. Public Service points out, in its exceptions, that such provisions relate not to CSGs or CSG subscribers but instead relate to customers taking service on net metering rates due to their installations of on-site solar facilities.  Public Service contends that there is no legislative support for meter aggregation for such net metering customers in § 40-2-127, C.R.S., and that the rules adopted by the ALJ violate the underlying regulatory philosophy expressed in that statute.  Public Service requests the Commission delete this rule and any associated cross-references.  
8. Public Service also alleges that the meter aggregation provisions adopted by the Recommended Decision aggravate the inherent rate subsidy that results when net metering customers take service on energy-only rates and “avoid paying for transmission and distribution investment serving the customer’s premises.”  According to Public Service, § 40-2-127, C.R.S., gives the utility an opportunity to eliminate such alleged subsidies in the case of CSG subscribers by virtue of the provision that allows utilities to recover the costs of delivering the energy produced by the CSG to the premises where the energy is consumed.  Public Service further contends that, because the Commission has never investigated the extent of this “hidden subsidy,” it should wait to determine whether meter aggregation for net metering customers is appropriate.

9. Unlike Public Service, IREC generally supports the meter aggregation rule adopted by the ALJ.  However, IREC takes exception to the requirement that meter aggregation be limited to meters on the same rate schedule.  IREC argues there is nothing in § 40-2-127, C.R.S., that limits this provision to locations (or meters) on the same rate schedule with respect to participation in CSGs.  IREC similarly argues that, because all customers regardless of rate class are allowed to participate in net metering, there is no statutory support for limiting meter aggregation to meters on the same rate schedule as required by the Recommended Decision. 
10. In addition, IREC contends that limiting meter aggregation to meters on the same rate schedule would unduly limit the expansion of participation in solar generation.  IREC therefore recommends that the Commission revise paragraph 3664(i)(IV) to allow for meter aggregation regardless of rate schedule. 
11. In its response to IREC’s exceptions, Public Service explains that it agrees that, for the purpose of determining billing credits for CSG subscribers, premises associated with the CSG subscription do not need to be in the same rate schedule.  However, for net metering, Public Service argues that it is essential that all aggregated meters be on the same rate schedule, 
because the utility would have great difficulty in accounting for the usage on the meters where charges are based on different prices and rules.  While Public Service prefers that paragraph 3664(i) adopted by the Recommended Decision be deleted in its entirety, it requests that the Commission deny IREC’s suggestion regarding aggregated meters on different rate schedules if other aspects of the  rule are upheld. 
12. IREC argues that it is inappropriate for Public Service to raise in its exceptions the arguments surrounding alleged subsidies paid to net metering customers and the notion that meter aggregation will, according to Public Service, exacerbate them.  IREC also disputes that there is no statutory support for meter aggregation for net metering customers in § 40-2-127, C.R.S., since one of its primary goals is “the expansion of participation in solar generation by all Coloradans.”
13. For their part, Crest and R2E explain why meter aggregation is needed and appropriate for CSG subscribers.  They refute Public Service’s allegations regarding a subsidy paid to net metering customers.  
14. With respect to Public Service’s arguments regarding inherent subsidies paid to net metering customers, we agree that the issue has not yet been fully investigated.  We will therefore not base our decision regarding this matter on allegations about potential subsidies that would be exacerbated by the Recommended Decision.  
15. Instead, we find that the ALJ’s addition to Rule 3664 properly extends to customers with on-site solar facilities the ability to aggregate multiple meter in a manner that mirrors the ability of CSG subscribers to attribute their subscriptions to multiple locations.  
The comments filed in this proceeding indicate that such meter aggregation was discussed extensively by the interested person.  We further note that such meter aggregation for net metering customers is more restrictive than the ability for multiple locations to be attributed to a single CSG subscription.  Specifically, net metering customers can aggregate only the meters located on the contiguous property where the on-site solar facilities are located if such meters are on the same rate schedule.  In light of these restrictions, we affirm the rule as adopted by the ALJ.  Public Service’s and IREC’s exceptions are therefore denied.
16. The comments filed by Crest and R2E indicate that it would be useful for the new meter aggregation rule to specify the similarities and distinctions between meter aggregation for net metering and the designation of the rank order of multiple meters attributed to a CSG subscription for the purpose of applying bill credits.  We agree with Crest and R2E and therefore modify the rule adopted by the Recommended Decision as set forth in Attachment A. 
B. CSG Subscription Verification
17. Subparagraph 3665(a)(II)(E) in the rules adopted by the ALJ reads:  “The CSG Subscriber Organization and the QRU shall jointly verify that each CSG Subscriber is eligible to be a subscriber in the CSG pursuant to rule 3665(a)(I). Changes in the subscriber rolls of the CSG, including the effective date of changes, shall be communicated by the CSG Subscriber Organization to the QRU, in written or electronic form, as soon as practicable but on no less than a monthly basis.”  
18. The OCC suggests in its exceptions that the utility should be responsible for enforcing compliance with the requirement that a CSG subscription supplies no more than one hundred twenty percent of a customer’s average annual consumption of electricity.  
The OCC argues that CSG subscriber organizations may lack the proper incentives to enforce this “120-percent” provision and that CSG owners may have an incentive to allow customers to over-subscribe in order to maximize profits.  According to the OCC, a strict enforcement of the 120-percent limit “could likely result in more interested customers being able to own a share in a CSG.”  

19. The OCC explains that a single verification normally done for customers installing on-site solar is appropriate.  This is because it would be unpalatable for a utility to instruct a customer to remove due to lower levels of electricity consumption.  In contrast, according to the OCC, periodic verifications of CSG subscriptions are necessary due to the transferability of CSG subscriptions.  In addition, the OCC argues that a CSG subscriber could potentially hoard CSG subscriptions, thereby preventing other potential customer from participating.  The OCC argues the utility is the most logical entity to perform the annual verification.

20. In response to the OCC, Public Service states that there could be thousands of CSG subscribers and that it would therefore take considerable administrative expense to perform an annual audit.  Public Service also explains that, if a customer purposely oversubscribes, the customer’s utility bill would show negative bills from month to month, likely triggering a check by the utility into the CSG subscription size.  Public Service states that it expects most customers to comply with “the 120-percent rule” and that an annual audit would entail unneeded expenditures.

21. We agree with Public Service that large negative bills and billing credits will alert the utilities to potential abuses of CSG subscriptions.  We find that an approach involving 

utility investigations of CSG subscriptions that appear to be oversized is superior in terms of cost and effort to a requirement that an annual verification be completed for each CSG subscription.  We therefore deny the OCC’s exceptions on this point.

22. We will, however, modify paragraph 3665(a)(II)(E) in certain respects.  While we endorse the concept of a “subscriber roll” adopted by the ALJ, we find it beneficial to list some additional contents of these lists for the purpose of implementing the bill credits to CSG subscribers.  Specifically, we agree with the ALJ that the subscriber roll will include the effective date of any changes in subscriptions.  We find the subscriber roll should  also include the ownership percentages associated with each CSG subscription, the CSG subscriber’s designated meter at the premise to which the CSG subscription is attributed, and any additional meters to be aggregated with the designated meter, including the rank order of those meters. As required by the ALJ’s rules, changes in the CSG subscriber roll will be communicated to the utilities on no less than a monthly basis.
C. Rates for CSG Billing Credits
23. Section 40-2-127(5)(b)(II), C.R.S., states:  “The net metering credit shall be calculated by multiplying the subscriber’s share of the electricity production from the community solar garden by the qualifying retail utility’s total aggregate retail rate as charged to the subscriber.”

24. To implement this statutory provision, the ALJ adopted provisions in subparagraph 3665(c)(I).  With respect to non-residential customers taking service on demand rates, subparagraph 3665(c)(I)(B) states:  “For the purpose of calculating the net metering credit for a commercial or industrial customer on a demand tariff, the total aggregate retail rate (including all billed components) shall be determined by dividing the total electric charges for the most recent calendar year (including demand charges) by the total kWh provided for that year.”  This rule provision therefore contemplates customer-specific “total aggregate retail rates” for such customers.

25. Public Service faults the ALJ’s interpretation of § 40-2-127(5)(b)(II), C.R.S., arguing that the statute instead contemplates uniform unit bill credits for all customers on a “per kWh per rate class” basis.  Public Service argues that its interpretation is the only workable and administratively feasible interpretation of the statute, whereas the rule adopted by the ALJ is overly complex and very expensive to the benefit of few customers.  

26. Public Service further contends that, had the General Assembly contemplated customer-specific bill credits, the statute would have referred to “total aggregated customer bills” instead of a “total aggregated retail rate.”  Public Service further argues that the approach adopted by the ALJ would be unfair, because a customer with a low load factor would receive a larger bill credit than a high load factor customer on a per unit basis.   

27. Public Service therefore proposes alternative language to paragraph 3665(c)(I)(B) and requests that the Commission clarify that bill credits for all customers shall be determined on a service class basis and will therefore not require be determined on an individual customer basis.

28. Crest and R2E argue that the ALJ’s approach is consistent with the statute and is no more complex than Public Service’s existing billings.

29. We agree with the ALJ’s interpretation this provision of HB 10-1342 and deny Public Service’s exceptions in this matter.  Public Service does not appear to disagree with the notion that the bill credits extended to customers taking service on demand rates should take into account that a substantial percentage of their bills are related to demand charges.  
However, Public Service’s approach would assume that the rate class’ average demand charges would appropriately compensate customers with CSG subscriptions regardless of their actual load patterns.  There is no basis for us to agree with Public Service on this point.  Instead, we find that the rule adopted by the ALJ regarding  the calculation of unit bill credits for non-residential CSG subscribers on a customer-specific basis is a valid interpretation of § 40-2-127(5)(b)(II), C.R.S., and should be implemented.
D. Ownership of Renewable Energy Credits (RECs)
30. Subparagraph 3665(c)(IV) of the rules adopted by the ALJ reads:  “Renewable Energy Credits (RECs) are part of the CSG Subscriber’s subscription and CSG Subscribers shall have the option to waive compensation for and keep the RECs resulting from the beneficial use of electricity generated from the CSG so long as such RECs are not part of a Commission-approved QRU acquisition plan.  For RECs purchased by the QRU, the QRU and the CSG owner shall agree on whether subscribers will be compensated by a credit on each subscriber’s electricity bill or by a payment to the owner of the CSG.  RECs purchased by the QRU belong to the QRU and may not be used by CSG Subscribers for marketing or other purposes.”

31. At paragraph 173 of the Recommended Decision, the ALJ explains that this provision permits a CSG subscriber to retain the RECs associated with the CSG subscription.  Similarly, at paragraph 188, he states that a REC generated by a CSG may “have life outside of a QRU acquisition plan” because a CSG subscriber is not obligated to sell the RECs associated with the CSG subscription “unless and until it is incorporated into an acquisition plan approved by the Commission and relied upon for compliance by the QRU.”

32. In its exceptions, Public Service argues this rule, as adopted by the ALJ, fails to comply with § 40-2-127, C.R.S.  It proposes alternative language stating that RECs from CSGs “shall be sold only to the QRU serving the geographic area where the CSG is located.” Under Public Service’s proposed rule, all CSG-produced RECs would be purchased by the utility, and the utility and the CSG subscriber organization would agree on whether the subscribers will be compensated for these RECs by a credit on each subscriber's bill or by a payment to the CSG owner.  Additionally, RECs purchased by the utility would belong to the utility and would not be used by CSG subscribers “for marketing or other purposes.”

33. Public Service opines that the statute contemplates that the acquisition of resources from CSGs would be part of each utility’s compliance plans for meeting the RES.  The statute further contemplates, according to Public Service, that all of the electricity and RECs generated by the CSGs that are part of those plans would be purchased by the utility.  Public Service also points to other provisions in the statute, including the requirement that it extend a standard offer to purchase RECs from CSGs, that it claims restrict the sale of the RECs only to the utility.  

34. Public Service suggests that, unlike a net metering customer, a utility has no obligation to provide billing credits to CSG subscribers who do not sell the RECs produced by the CSG.  A utility is also not obligated to buy RECs of electric energy from CSGs that are not part of a Commission approved RES plan.

35. Public Service therefore requests that Commission alter the rules adopted by the ALJ such that all of the RECs associated with the electricity purchased from the CSG by the utility through billing credits are also sold to the utility.

36. Crest and R2E object to Public Service’s approach and urge the Commission to deny Public Service’s exceptions on this issue.  They argue that, for net metering customers, it is the taking of a rebate from a utility for an on-site solar system that requires the customer to transfer the associated RECs to the utility.  However, if the net metering customer accepts no rebate, the customer would still obtain the net metering credit against its electricity usage.  Crest and R2E argue that CSG subscribers should be afforded comparable rights with respect to RECs.

37. We are persuaded by Public Service’s interpretation of the statutory language and agree that the utility has no obligation to enter any contract with a CSG owner where the RECs generated by that CSG will not be sold the utility.  We further find that a utility will enter into contracts with CSG owners in order to meet its compliance obligations under the RES and to satisfy the minimum requirements for CSG acquisitions established by the Commission in consideration of the utility’s plan to acquire renewable resources.  Our approval of such plans will also take into account the requirement that such contracts will provide compensation for the entire electricity production of the CSGs.  We are thus convinced that all contracts with CSG owners will be signed pursuant to a Commission-approved plan.  We will therefore grant Public Service’s exceptions on this matter to the extent reflected in the rules set forth in Attachment A.
E. Utility Incentives  

38. Section 40-2-127(5)(f), C.R.S., states:  “Qualifying retail utilities shall be eligible for the incentives and subject to the ownership limitations set forth in section 40-2-124(1)(f) for utility investments in community solar gardens and may recover through rates a margin, in the amount determined by the commission, on all energy and renewable energy credits purchased from community solar gardens. Such incentive payments shall be excluded from the cost analysis required by section 40-2-124(1)(g).”

39. The ALJ adopted provisions associated with the utility incentives addressed in 
§ 40-2-127(5)(f), C.R.S., in subparagraph 3665(d)(VI), which read as follows:  “For investments in CSGs, the investor owned QRU shall be eligible for the incentives and be subject to the ownership limitations set forth in rule 3660.  For a CSG owned by an investor owned QRU, the QRU may submit a request to the Commission, by application, to recover through rates a margin on energy and RECs purchased; however such incentive payments shall be excluded from the retail rate impact under rule 3661.”

40. Public Service argues that the ALJ improperly tied the earning of a margin on CSG-produced energy and RECs to utility ownership of the CSG.  Public Service states that the utility only purchases energy and RECs from a CSG only if it does not own the CSG.  Public Service therefore suggests that the Commission entirely revise paragraph 3665(d)(VI) and introduce a new provision as 3665(d)(VII) that allows the utility to submit a request to recover through rates a margin on energy and RECs purchased from CSGs.
41. We agree with Public Service that a utility only purchases resources from a CSG that is not owned by the utility.  We also agree that the statute provides the utility an opportunity to seek approval of an incentive in the form of a margin on purchases from CSGs.  We therefore grant Public Service’s exceptions on this matter to the extent reflected in the rules in Attachment A.
F. CSG Appeals to the Commission 
42. The Recommended Decision adopts a provision in subparagraph 3665(d)(IV)(B) by which CSGs can “apply” to the Commission for relief in the event that the CSG disputes the utility’s minimum capital requirements.  The preceding rule, subparagraph 3665(d)(IV)(A), 
establishes a threshold by which the utility will be deemed to have conducted sufficient due diligence by requiring documentation from the CSG of escrowed fund to support commercial operations of not less than $100 per kW of CSG capacity.  
43. First, we clarify that the process by which a CSG owner or subscriber organization in a dispute with a utility will not take the form of an application filing under the Commission’s Rules for Practice and Procedure, 4 CCR 723-1.  Instead, the existing formal complaint process governed by those rules will be the appropriate means by which a CSG owner or subscriber organization should seek relief.  
44. Second, we will modify the provisions subparagraph 3665(d)(IV)(B) to prohibit a utility from rejecting a contract with a CSG owner for failing to demonstrate sufficient resources to reasonable assure successful construction and commencement of CSG operations if the documentation required by  subparagraph 3665(d)(IV)(A) is properly provided to the utility.  This modification is intended to reduce potential disputes between the utilities and new CSGs with respect to pre-operational capitalization and financial viability.  

45. Both of these changes to the Recommended Decision are reflected in the rules in Attachment A.
G. Compliance in 2011, 2012, and 2013 

46. The ALJ adopted a new provision under Rule 3655 Renewable Distributed Generation stating:  “RECs generated from CSGs shall not be used to achieve more than twenty percent of the retail distributed generation requirements for compliance years 2011, 2012, and 2013.”  Similarly, the ALJ adopted paragraph 3665(d)(I)(b) that states:  “For compliance years 2011, 2012, and 2013, the RECs generated from CSGs shall not be used to meet more than twenty percent of the QRU’s retail distributed generation requirement under its RES obligation.”
47. Public Service takes exception to the annual compliance targets set forth in these provisions, arguing that the statutory language upon which the ALJ based these rules instead allow for the three years 2011 through 2013 to be considered “collectively” for purposes of applying the twenty percent limit.
  

48. Public Service states that since 2011 is half over and these rules are not yet final, a utility will likely acquire few if any RECs from CSGs this year.  Public Service would instead prefer potentially to acquire more than 20 percent of its renewable retail distributed generation RECs in 2012 and 2013 to make up for the lack of CSG RECs in 2011.
49. We find that the ALJ correctly interprets the statute as establishing an annual maximum of twenty percent of the RECs used for compliance with the RES to come from CSGs.  The demonstration of compliance with RES is achieved through the filing of annual reports that detail the utility’s activities to meet requirements for each compliance year.  We are not convinced that interpreting the twenty-percent limit on a basis other than this annual approach is supported by the provisions in HB 10-1342.  Therefore, we deny Public Service’s exceptions on this point.
H. CSG Billing Credit Deadlines
50. Paragraph 3665(c)(I)(D) in the rules adopted by the ALJ reads:  “Net metering credits shall be reflected in QRU billing for the QRU retail customers for energy consumption no later than the 30th day after information is reported to the QRU by the CSG.”
51. Public Service argues in its exceptions that it will have great difficulty in meeting this requirement due to cycle billing, which will often require more than 30 days to credit customers in their next billing cycle.  Public Service requests that the 30-day deadline be extended to a 60-day deadline.
52. Crest and R2E support the 30-day requirement in the ALJ’s adopted rule and suggest that the utility rely on its access to real-time production data to meet this deadline.

53. We agree with Public Service that the 30-day deadline adopted by the ALJ will not support a utility’s cycle billing program in conjunction with the exchange of subscriber rolls as discussed above.  We therefore grant Public Service’s exceptions on this matter.
I. Rollover Provisions
54. Subparagraph 3665(c)(III) in the rules adopted by the ALJ addresses the rollover of billing credits from month to month.  The provision states: “A CSG Subscriber’s net metering credit that exceeds the electric bill in any billing period shall be carried over and applied to future bills or other net metering credit selection per rule 3664(b).”
55. Public Service argues in its exceptions that the cross-reference to paragraph 3664(b) is inappropriate, because net metering credits are in terms of kWh whereas CSG billing credits are “already monetized” and expressed as dollars.  Public Service therefore requests that the phrase “or other net metering credit selection per rule 3664(b)” be deleted.
56. We agree with Public Service that the cross reference to paragraph 3664(b) is misplaced.  However, we support the ALJ’s intention to establish rollover provisions for billing credits associated with CSG subscriptions akin to the rollover provisions for kWh credits for net metering customers.  Therefore, we will adopt new rollover provisions for CSG subscriptions as set forth in the rules in Attachment A.  In addition, we find the term “rollover” to be an improvement to “carry forward” and will use that term in Rule 3664 Net Metering rules as well.
57. Separately, the OCC argues in its exceptions that the ALJ failed to provide for the accumulation of bill credits during the pendency of a subscriber moving to a new qualifying premise.  As such, the OCC requests that the Commission modify Rule 3665 to include the requirement that the QRU continue to accumulate bill credits, for up to three months, for CSG customers transferring subscriptions to a new qualifying premises.

58. In response to the OCC’s suggestion, Public Service argues that the proposal is administratively unworkable.  Public Service explains that all electricity and RECs generated by a CSG is accounted for each month either as subscribed or unsubscribed electricity and RECs.  Public Service states that it would thus be difficult to hold on to bill credits for individual subscribers for three months, especially if there are thousands of CSG subscribers.  Finally, according to Public Service, the OCC has not presented a compelling argument for its proposal.

59. We agree with Public Service’s response to the OCC’s suggestion and deny OCC’s exceptions on this point.
J. Acquisition Plan Filings 
60. Subparagraph 3665(d)(II)(A) in the rules adopted by the ALJ states: “For compliance year 2011, the QRU may submit an application to obtain energy and RECs from CSGs.” 

61. The OCC contends that this provision should be modified to remove the permissive nature of the application for the 2011 compliance year, since some sort of acquisition plan for 2011 is needed to include the standard offer contemplated by § 40-2-127(5)(a)(II), C.R.S.
62. We agree with OCC and grant its exceptions on this point as reflected in the rules set forth in Attachment A.  
K. CSG Contracts in the Public Record
63. Paragraph 3665(e)(I) in the rules adopted by the ALJ states that:  “Contracts signed by QRUs with CSG owners shall be a matter of public record and shall be filed with the Commission by the QRU.”
64. Public Service explains that it does not object to filing the contracts with the Commission. However, it requests that the phrase “shall be a matter of public record” be removed, since contracts resulting from competitive bidding will have bid information contained in them. Public Service explains that it would like the opportunity to seek confidential or highly confidential protection for these contracts, if the situation warrants.
65. In its response to Public Service’s exceptions, IREC states that does not foresee why it should be necessary for a utility to file such contracts with the Commission.  IREC also points out that there is no commensurate requirement for net metering customers.
66. We disagree with Public Service and IREC and deny their exceptions on this point.  The rule, as adopted by the ALJ, is consistent with our recent decisions regarding the public disclosure of bid information in resource planning proceedings.  Moreover, we do not anticipate that these contracts will need to include confidential or highly confidential information.  
L. Definitions of CSG and CSG Owner
67. Based on the information in the exceptions and responses and on the ALJ’s discussion in the Recommended Decision regarding the term “output” as used in several instances in § 40-2-127, C.R.S., we will modify the definition of community solar garden in Rule 3652 Definitions.  Specifically, we will replace “output from a CSG” in the definition adopted by the Recommended Decision with “renewable energy generated by a CSG.”  We find this change will add clarity to the rule, consistent with our discussion above concerning the ownership of RECs.  
68. We will likewise clarify the meaning of “output” in the definition of a CSG owner.  In this instance we replace “output from a CSG” with “unsubscribed renewable energy and RECs generated by the CSG.”
69. Our adopted definitions of CSG and CSG owner are set forth in Attachment A.
M. Premises Changes for CSG Subscriptions
70. We note that subparagraph 3665(a)(II)(G) in the rules adopted by the Recommended Decision restates the same provision found in the last sentence of subparagraph 3665(a)(I)(C).  We will correct this redundancy by striking the subparagraph 3665(a)(II)(G). 
N. Production Metering and Real-Time Access to Meter Data
71. The rules adopted by the Recommended Decision do not include the provision in § 40-2-127(5)(b)(I), C.R.S., that the amount of renewable energy and RECs generated by each CSG shall be measured by a production meter installed by the utility or the CSG owner and paid for by the CSG owner.  We therefore adopt a new provision in paragraph 3665(b) that reflects this requirement for production metering.
72. Subparagraph 3665(b)(II) in the rules adopted by the Recommended Decision states that CSGs are required to provide real time reporting of production as specified by the utility and that the utility may require different real time reporting based on system size.  However, we note that paragraph 3656(l) in our RES Rules already requires renewable resource greater than 250 kW to provide real time electronic access to production data.  We will therefore introduce a cross-reference to that existing provision regarding real-time access to production data for CSGs greater than 250 kW.  
O. Minimum and Maximum Purchases from CSGs
73. Given the discussion above regarding the utility’s acquisition of renewable energy and RECs pursuant to a Commission-approved acquisition plan, we shall reorganize the provisions adopted by the ALJ under paragraph 3665(d) concerning utility acquisitions from CSGs.  These changes are reflected in the rules in Attachment A.
74. Specifically, the reorganized rule will begin with the provisions in paragraph 3665(d)(I)(D) in the Recommended Decision by which the Commission establishes minimum and maximum purchases from new CSGs for each compliance year.  The statutory limits on acquisitions set forth in paragraph 3665(d)(I)(B) and (C) of the Recommended Decision are also included in this new paragraph. The reorganized rule then requires that the minimum and maximum acquisition levels described above will established in consideration of the acquisition plans filed by the utilities.  These rule provisions will precede the new rules discussed above regarding the utility’s acquisition of renewable energy and RECs pursuant to contracts between the utility and CSG owners.  The combination of these rule changes will result in a closer grouping of the provisions adopted by the ALJ regarding the utility standard offers for RECs from CSGs.
P. Additional Changes
75. The rules in Attachment A correct several typographic and formatting errors identified in the exceptions or uncovered during the course of our review of the Recommended Decision.  They also include some wording changes that apply the terms normally used in the existing provisions of our RES Rules.

76. All other requested changes set forth in exceptions are denied. 
Q. Future Rulemaking

77. We agree with Public Service’s comments that HB 10-1342 represents an experiment designed to allow for the development of various forms of solar gardens that may expand the availability of solar resources to utility customers.  We may learn from this experiment and later determine that changes to the rules we adopt by this Order will be appropriate in the future.
78. We therefore expect to consider a review of these new rules after the marketplace has tested the CSG concept over a couple of years. Such a review may occur as early as 2014.
III. ORDER

A. The Commission Orders That:

1. The Exceptions to Decision No. R11-0784 filed by Public Service Company of Colorado (Public Service) on August 15, 2011 are granted, in part, and denied, in part, consistent with the discussion above.

2. The Exceptions to Decision No. R11-0784 filed by the Colorado Office of Consumer Counsel on August 15, 2011 are granted, in part, and denied, in part, consistent with the discussion above.

3. The Exceptions to Decision no R11-0784 filed by the Interstate Renewable Energy Council on August 15, 2011 are denied, consistent with the discussion above.

4. The Motion to Accept Late Filed Response to Exceptions filed by Public Service on August 30, 2011 is granted.
5. The Commission adopts the rules contained in Attachment A to this Decision thereby modifying 4 Code of Colorado Regulations 723-3, Rules Regulating Electric Utilities, consistent with the discussion above.

6. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.
7. This Order is effective upon its Mailed Date. 
B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING 
September 12, 2011.
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Doug Dean, 
Director
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________________________________
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________________________________


MATT BAKER
________________________________
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� Section 40-2-127(5)(a)(II) states: "Notwithstanding any provision of subparagraph (II) to the contrary, renewable energy credits generated from solar gardens shall not be used to achieve more than twenty percent of the retail distributed generation standard in years 2011 through 2013."
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