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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration on the Commission’s own motion to consolidate Docket Nos. 10A-107R and 11A-404R, the two proceedings regarding the Martin Street crossing, National Inventory No. 057133C, located in Longmont, Boulder County, Colorado.

2. The City of Longmont (Longmont) and the BNSF Railway Company are both parties to both proceedings.

3. The Commission granted Longmont the authority to widen the crossing of Martin Street in Docket No. 10A-107R pursuant to the plans and specifications provided by Longmont and approved by the Commission in Decision No. C10-0383, issued April 23, 2010.

4. Longmont filed an application to install active warning devices at the Martin Street crossing commencing Docket No. 11A-404R.  By Decision No. C11-0686, issued June 23, 2011, we referred this application to an Administrative Law Judge for disposition.  As part of that referral, we requested the Administrative Law Judge explore and resolve issues related to the differences between the plans approved by the Commission in Docket No. 10A-107R and the plans filed in Docket No. 11A-404R.

5. Based on our review of the record in Docket No. 10A-107R, although Longmont should not have performed any construction to widen Martin Street as Longmont has not filed a signed Construction and Maintenance Agreement as they were required prior to starting construction, it appears possible that construction has occurred and that said construction was different from what the Commission approved for this crossing. 

6. Rule 4 Code of Colorado Regulations 723-1-1402, Rules of Practice and Procedure, governs consolidation.  That Rule provides: “The Commission may, upon its own initiative or upon the motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Because of the apparent differences in what the Commission ordered Longmont to construct at the Martin Street crossing and what Longmont is now showing in its application for active warning devices at Martin Street, it is appropriate to consolidate these matters together for administrative efficiency to allow for a complete review of the issues at the Martin Street crossing.  Also, because the parties in both matters are the same, no party will be prejudiced by consolidating the proceedings.

7. Now being fully advised in the matter, we consolidate these proceedings and refer the consolidated matter to the Administrative Law Judge that has been assigned to Docket No. 11A-404R.

II. ORDER

A. The Commission Orders That:

1. Docket Nos. 10A-107R and 11A-404R are consolidated.  Docket No. 10A-107R is the primary docket.  

2. All future filings shall be made in Docket No. 10A-107R.  All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above on this Order.  The primary docket identified in Ordering Paragraph No. 1 and its caption, shall appear first.

3. Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1204, if documents are filed in paper copy, parties must file an original and four copies.  Documents may also be electronically filed through the Commission’s E-Filings system.

4. This consolidated matter is assigned to an Administrative Law Judge for determination of the merits of the proceedings.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 7, 2011.
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