Before the Public Utilities Commission of the State of Colorado

Decision No. C11-0967
Docket No. 11A-729R

C11-0967Decision No. C11-0967
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

11A-729RDOCKET NO. 11A-729R
IN THE MATTER OF THE BNSF RAILWAY COMPANY FOR AUTHORITY TO CONSTRUCT A TEMPORARY AT-GRADE HIGHWAY-RAIL CROSSING WEST OF HIGHWAY 287/MAIN STREET, DOT #003713t, IN THE CITY OF SPRINGFIELD, COLORADO.
commission order:  
(1) SHORTENING INTERVENTION PERIOD TO NOON ON SEPTEMBER 12, 2011; (2) deeming application complete; AND (3) CONDITIONALLY granting application SO LONG AS NO PERSON FILES A NOTICE OF INTERVENTION BY RIGHT
OR MOTION TO INTERVENE BY PERMISSION
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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS:

I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the BNSF Railway Company (BNSF) on September 2, 2011, requesting authority to construct a temporary at-grade highway-rail crossing (Temporary Crossing) over the BNSF tracks west of Highway 287/Main Street at-grade highway-rail crossing, railroad milepost 172.991, National Inventory No. 003713T (the Crossing) in Springfield, Colorado. BNSF anticipates that the Temporary Crossing will only be in place for a few days.

2. In conjunction with filing the Application, BNSF also filed on September 2, 2011, a motion to shorten the Commission notice and intervention period (Shortened Notice Request).  In the Shortened Notice Request, BNSF requests that the notice period for its Application be shortened to seven calendar days from the date of its Application.

3. The Application is available for public inspection at the Commission office located at 1560 Broadway, Suite 250, Denver, Colorado 80202, between 8:00 a.m. and 5:00 p.m., excluding weekends and state holidays.  This Order is the notice that the Application seeking authorization to construct the Temporary Crossing over the BNSF tracks west of the Crossing has been filed.
4. Now being duly advised, we set a shortened Commission notice and intervention period, deem the Application complete, and conditionally grant the Application.

B. Shortened Notice Request
5. As to the Shortened Notice Request, BNSF explains that a seven-day notice period is appropriate because the work to repair the Crossing is scheduled to commence on September 13, 2011.

6. BNSF also explains that it believes there will be no opposition to the Application.  BNSF states that it has already consulted with the Colorado Department of Transportation and the City of Springfield and that these entities are agreeable to the Application.  Further, BNSF has contacted the five adjacent property owners and no objections to the Application have been raised.

7. In light of the short duration that the Temporary Crossing is anticipated to be in place and the immediate need to make repairs to the Crossing, we find good cause exists to rule on the Shortened Notice Request.  Therefore, we will waive response time on our own motion to the Shortened Notice Request.

8. We find that good cause exists to grant shortened notice.  We find that a shortened Commission notice period expiring at noon on September 12, 2011 is appropriate.  The intervention period will run concurrent to the notice period.  Interventions, including by Staff of the Commission (Staff), shall be due at noon on September 12, 2011.
C. Findings of Fact Concerning the Application
9. The Commission has reviewed the record in this matter and deems the Application complete within the meaning of § 40‑6‑109.5, C.R.S.

10. BNSF represents that the purpose of the Temporary Crossing is to detour vehicular traffic around the Crossing while the Crossing surface is being replaced.  BNSF anticipates that the Temporary Crossing will be in place for no more than four days and that the Crossing will reopen no later than September 16, 2011.

11. BNSF seeks to replace the Crossing surface due to safety concerns with its present unevenness.

12. BNSF proposes to flag the Temporary Crossing 24 hours a day for both northbound and southbound traffic to provide warning of approaching trains.  Traffic will be detoured to/from Highway 287 based on the diagram set forth on Exhibit 6 to the Application using 12th, 13th, 15th, and 16th Avenues and Colorado Street located one block west of the Crossing.  BNSF will temporarily remove rails from three adjoining industry/service tracks so that the Temporary Crossing only involves the single mainline track.

13. BNSF explains that if approved, the Temporary Crossing will still allow vehicular traffic over the railroad tracks very close to the Crossing.

14. BNSF estimates the cost for replacing the crossing surface at the Crossing as well as the Temporary Crossing to be $93,681.  Payment shall be 100 percent federal Section 130 funds.

15. BNSF provides the information required by Rule 7204, Commission Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7, and requests a waiver of the profile drawing for the Temporary Crossing and future traffic volumes given the short period of time this Crossing will be in use.

D. Conclusions Concerning the Application; Conditional Grant

16. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

17. The Temporary Crossing will exist for less than a week, and given the pro-safety benefit of repairing the Crossing promptly, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

18. Based on the representations in support of the Shortened Notice Request and Findings of Fact, the Application is conditionally granted.

19. The Commission conditionally grants the Application because of the extraordinary circumstances surrounding the emergency nature of getting the project completed quickly, BNSF’s recognition that a proper repair of the Crossing cannot be accomplished by the traditional method of closing half of a crossing at a time, and BNSF’s effort to contact interested persons prior to filing the Application.  The extremely short time period provided to the Commission to consider the Application imposed hardships on the Commission and its Staff.  In the future, BNSF shall make every effort to provide the Commission with more than 30 days’ notice of changes to a crossing or risk having its shortened notice request rejected.

20. If a notice of intervention by right or motion to intervene by permission is filed prior to noon on September 12, 2011, the grant set forth in paragraph 18 shall be void and of no effect.

21. However, if a notice of intervention by right or motion to intervene by permission is filed prior to noon on September 12, 2011, the Commission shall conduct a special deliberations meeting in the afternoon of September 12, 2011 to determine whether to grant the Application, deny the Application, or set the Application for hearing based on the content of any intervention received.

22. Presuming the conditional grant is not withdrawn, we will require BNSF to inform us in writing by September 30, 2011, that the Crossing has reopened and the Temporary Crossing has been closed, with an understanding that this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

II. ORDER

A. The Commission Orders That:

1. Response time to the September 2, 2011 motion by the BNSF Railway Company (BNSF) to shorten the Commission notice period is waived.

2. The request by BNSF to shorten Commission notice is granted.  The notice period for the Application for Authority to Construct a Temporary At-Grade Highway-Rail Crossing west of Highway 287/Main Street, DOT #003713T, shall extend through and including noon on September 12, 2011.

3. Any person desiring to intervene or participate as a party in this proceeding, including Staff of the Commission, shall file a petition for leave to intervene, or under the Commission's Rules of Practice and Procedure, file other appropriate pleadings to become a party, by noon on September 12, 2011.  Alternatively, persons who do not wish to intervene or become a party, but desire to file comments, may send written comments addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202.  All persons who file an objection, notice of intervention as of right, motion to permissively intervene, or any other appropriate pleading shall do so in accordance with the instructions set forth in the Commission’s Rules of Practice and Procedure and this Order.
4. The application filed by BNSF on September 2, 2011 requesting authority to construct a temporary at-grade highway-rail crossing (Temporary Crossing) over the BNSF tracks west of Highway 287/Main Street at-grade highway-rail crossing, railroad milepost 172.991, National Inventory No. 003713T (the Crossing) in Springfield, Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

5. The Application is conditionally granted subject to the condition set forth in Ordering Paragraph No. 6.

6. If a notice of intervention by right or motion to intervene by permission is filed prior to noon on September 12, 2011, the grant set forth in Ordering Paragraph No. 5 shall be void and of no effect.

7. BNSF is authorized and ordered to proceed with the repair of the Crossing and the construction of the Temporary Crossing absent further order of the Commission issued on September 12, 2011.

8. BNSF is required to inform us in writing by September 30, 2011, that the Crossing has reopened and the Temporary Crossing has been closed, with an understanding that this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

10. The Commission retains jurisdiction to enter further orders as necessary.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 7, 2011.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


MATT BAKER
________________________________

Commissioners

COMMISSIONER JAMES K. TARPEY ABSENT.









� BNSF indicates that its representation of adjacent property owner non-objection is based on direct contact with three of the five adjacent property owners.  BNSF states that it left a message for and tried to reach the other two adjacent property owners.
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