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I. By The Commission

A. Statement, Findings of Fact, and Conclusion
1. This matter comes before the Commission for consideration of an application filed by the Regional Transportation District (RTD) on July 5, 2011 (Application) requesting authority to construct a new at-grade highway-rail crossing of the proposed RTD West Corridor with Earl Johnson Road, to install active warning devices consisting of flashing lights, gates, bells, cantilever signals, constant warning time and medians, to interconnect and provide preemption timing with the existing traffic signal at the intersection of Earl Johnson Road and US Highway 6, and to install pedestrian and bicycle flashing light signals for the path adjacent to Earl Johnson Road, no existing National Inventory No., in the City of Golden, County of Jefferson, State of Colorado. 
2. At issue before us today is the Late Motion to Intervene by Permission filed by Public Service Company of Colorado (PSCo) filed on August 11, 2011, RTD’s Response to PSCo’s Late Motion to Intervene by Permission filed on August 19, 2011, and RTD’s Motion to Permit Construction of Crossing Elements Pending Completion of Proceedings.  All other issues will be determined at a later date.

3. On August 11, 2011, Public Service Company of Colorado (PSCo) filed a Late Motion to Intervene by Permission.  PSCo notes that it inadvertently failed to file its Motion to Intervene by Permission by the August 5, 2011 deadline.  PSCo states that RTD’s proposed crossing will cross a transmission easement that was granted to PSCo by Jefferson County and will eliminate access to a PSCo transmission pole at 6th Avenue and Earl Johnson Road.  PSCo states that it has met with RTD project managers to attempt to work through its transmission pole access issue, but that no final agreement has been reached.  PSCo states that decisions of the Commission in this docket will substantially affect the tangible interests of PSCo and its customers whose interests will not otherwise be adequately represented and that granting of the late motion will not prejudice any party.  PSCo does not state it contests or opposes the Application and does not request a hearing in this matter.
4. On August 19, 2011, RTD filed a Response to PSCo’s Late Motion to Intervene by Permission.  RTD argues that PSCo has not raised any safety issues at the crossing that is the subject of this Application.  RTD states that because of the PUC’s unique jurisdiction over RTD crossing applications, the only issue PSCo could have in this action is a safety concern.  The only concern raised by PSCo in its late intervention is a property right matter that need not be determined in a PUC proceeding.  RTD also notes that the transmission pole at question is not at the crossing, but rather is located approximately 300 feet north of the crossing.  RTD requests the Commission deny PSCo’s intervention.

5. We agree with RTD regarding PSCo’s Late Motion to Intervene by Permission and will deny the intervention.  First, PSCo does not show good cause for its late intervention.  Second, the only issue stated by PSCo in its request for intervention is access to PSCo’s transmission line, which is framed as a property right matter, rather than a safety matter.  Because PSCo has not raised a safety issue with the proposed crossing in its intervention or any other matter within the Commission’s jurisdiction, we will deny PSCo’s late Motion to Intervene in this matter.  The denial of PSCo’s intervention does not preclude PSCo from making a filing before the Commission regarding this matter at a later date concerning any matters within the Commission’s jurisdiction.  
6. On August 24, 2011, RTD also filed a Motion to Permit Construction of Crossing Elements Pending Completion of Proceedings.  RTD states that closure of Earl Johnson Road for improvements has been moved to September 10, 2011 and that due to the paving season drawing to an end, it must complete this crossing installation work by early October, or be delayed several months due to temperature.  Such delay would be very costly to the project.  RTD requests the Commission grant RTD the authority to construct the track, roadway elements, sidewalk improvements, and signal masts at the proposed Earl Johnson Road crossing as proposed in the application immediately similar to what the Commission has done previously at several other crossings along the West Corridor alignment.
7. We will grant RTD’s Motion.  The issues that the Commission is reviewing regarding the Earl Johnson Road crossing do not specifically involve the location of the proposed crossing, the roadway work, sidewalk improvements, and signal mast locations.  It would be appropriate for RTD to start construction of these crossing elements.
II. ORDER

A. The Commission Orders That:

1. The Late Motion to Intervene by Permission filed by Public Service Company of Colorado is denied.

2. The Motion to Permit Construction of Crossing Elements Pending Completion of Proceedings filed by the Regional Transportation District is granted.

3. The Commission retains jurisdiction to enter further orders as necessary.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 31, 2011.
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