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I. BY THE COMMISSION

A. Statement

1. On July 27, 2011, the Commission issued Decision No. C11-0810 adopting revisions to its Electric Resource Planning (ERP) Rules contained in 4 Code of Colorado Regulations (CCR) 723-3-3600, et seq., in order to satisfy various requirements resulting from the passage of House Bill (HB) 11-1262.  This new law amends § 40-6-107, C.R.S., by adding requirements related to the transparency and confidentiality of information associated with the planning and acquisition of electric generation resources.
2. Applications for Rehearing, Reargument, or Reconsideration (RRR) concerning Decision No. C11-0810 were filed on August 16, 2011 by Public Service Company of Colorado (Public Service), Black Hills/Colorado Electric Utility Company, L.P. (Black Hills), and the Colorado Independent Energy Association (CIEA).  
3. On August 22, 2011, Black Hills filed a Motion for Leave to File Response to the Applications for RRR filed by Public Service and CIEA.  Black Hills also filed such response on the same day.   Noble Energy, Inc., Chesapeake Energy Corporation, and EnCana Oil & Gas (USA) (collectively called the Gas Intervenors) also filed a response to Black Hills’ motion on August 22, 2011.
4. We find good cause to grant Black Hills’ Motion for Leave to File Response to the Applications for RRR.

5. Now being duly advised in the matter, we adopt the revised rules as set forth in Attachment A, consistent with the discussion below.  We grant the application for RRR filed by CIEA, and grant, in part, and deny, in part, the applications for RRR filed by Public Service and Black Hills.  
B. Discussion.

1. Paragraph 3613(i).  Complete Competitive Acquisition Within 18 Months
6. Public Service proposes to strike from paragraph 3613(i) the sentence: “The utility must execute final contracts for the potential resources prior to the completion of the competitive acquisition process to receive the presumption of prudence afforded by paragraph 3617(d).”  Public Service argues that the provision is unnecessary and is unrelated to the purpose for which HB 11-1262 was adopted by the General Assembly.
7. We disagree.  It is important that the utility complete contract negotiations within the 18-month time period and that there should be consequences if it fails to do so.  Further, this rule explicitly provides for the filing of extensions to this 18-month deadline for good cause shown.

2. Paragraphs 3613(j) and (k) and 3616(f).  Public Disclosure of Bid Information at the Conclusion of the Proceeding
8. Public Service and CIEA provide a joint proposal to modify paragraph 3613(k) as adopted in Decision No. C11-0810.  Specifically, they request the adoption of the following language:

(k)
Upon completion of the competitive acquisition process under paragraph 3613(i), the utility shall post on its website the following information from all bids and utility proposals: bidder name; bid price and utility cost, stated in terms that allow reasonable comparison of the bids with utility proposals; generation technology type; size of facility; contract duration or expected useful life of facility for utility proposals; and whether the proposed power purchase contract includes an option for the utility to purchase the facility during or at the end of the contract term.
9. Black Hills advocates a different approach.  Black Hills proposes to delete paragraphs 3613(j) and (k) as well as paragraph 3616(f) to the extent that these provisions require public disclosure of bid information.  As discussed above, Black Hills also filed a motion for leave to reply to the Public Service and CIEA applications for RRR.  Black Hills opposes the language proposed by Public Service and CIEA and reiterates its request to delete the requirement to make the bid information public at the conclusion of the proceeding.  Alternatively, Black Hills requests rehearing on this issue.  Gas Intervenors similarly requests rehearing on this issue.
10. We disagree with Black Hills’ argument that the requirement to release bid information as public, either through the requirements as adopted in Decision No. C11-0810 or through the Public Service and CIEA proposal, will chill bidding.  As we stated in Decision No. C11-0810, we conclude that consumer protection and bidder concerns about a fair marketplace outweigh concerns over disclosing bids at the end of the process.
11. We further disagree with Black Hills’ argument that it specifically should not be subject to this requirement to disclose bid information because Black Hills is a smaller utility than Public Service.  We find that as a smaller utility, Black Hills should be concerned about bidder participation, making bid transparency all the more important for Black Hills.  Further, since Black Hills itself and its affiliate each emerged as winners from the Company’s last ERP and its approved resource solicitation, we are concerned that bidders may be reluctant to participate in Black Hills’ future competitive bidding processes, due to the possibility that continued utility and affiliate participation could prevent contracts being awarded to independent power producers.  Such concerns about bidder participation lead us to conclude that it is more important for bidders to know that they will see bid details at the end of the competitive bidding process and be able to confirm that the bidding process was indeed fair.

12. We grant Public Service’s and CIEA’s proposed revision to paragraph 3613(k) for the reasons they set forth.  In addition, we modify paragraph 3616(f) regarding the utility’s request for proposals (RFPs) to conform with those changes to paragraph 3613(k).  We also find no need to change paragraph 3613(j).  

13. We also deny Black Hills’ and Gas Intervenors’ request for rehearing on this issue, since the proposal offered by Public Service and CIEA in their Applications for RRR represents a modification to the requirement adopted in Decision No. C11-0810 within the spectrum of positions advanced in comments and at hearing in this proceeding.  Furthermore, interested persons have the right to raise concerns in a subsequent application for RRR in light of the proposed rule change we adopt by this Decision.
3. Rule 3614.  Confidential Information
14. Public Service objects to the requirements in rule 3614 to disclose highly confidential information to any party, without regard to the party’s interest or nature of the highly confidential information.  Public Service instead recommends adding a provision for a Commission ruling at the beginning of the ERP proceeding to establish which parties or groups of parties are eligible to gain access to specific highly confidential information.  

15. Public Service first asserts that the treatment of highly confidential information in paragraph 3614(b) does not have any meaningful difference from the treatment of confidential information established in rule 1100.  We disagree.  The requirements in the non-disclosure agreement (NDA) for subject matter experts (SMEs) in the new rule 3614 contains specific limitations to permit SMEs access to the information only if the SME did not and will not assist in any power supply proposal associated with that proceeding, and further will not disseminate the information to unauthorized third parties or use it for competitive purposes.  This NDA language applies both to outside consultants hired by a party or to non-attorney technical or policy experts within a party’s organization.  The SME must also have attorney oversight to assure that confidentiality protections are properly maintained.  These NDA provisions are distinct from the Commission’s standard requirements for protecting confidential information under rule 1100, and they are intended to accomplish Public Service’s stated objective to “never include persons who expect to participate as a bidder, represents [sic] a bidder, or consults [sic] with a bidder in the competitive procurement portion of the proceeding in which the highly confidential information is produced.” 

16. The NDA requirements for attorneys in rule 3614 also contain provisions to protect highly confidential information.  Although this NDA language could allow the attorney to assist bidders in developing proposals, such assistance is limited by the prohibitions on the dissemination of the information to unauthorized third parties and using the information for competitive purposes.  Attorneys would place their license and career in jeopardy if they improperly divulged or used highly confidential information.  Further, the NDA language requires the attorney to oversee the confidentiality protections used by the associated SME as well as the protections used by attorney’s firm.  
17. Next, Public Service asserts that it is improper to promulgate a per se rule that allows counsel and SMEs for any party to access highly confidential information.  As we discussed in Decision No. C11-0810,
 HB 11-1262 requires the Commission to expand access to highly confidential information and computer-based modeling inputs and assumptions while keeping in mind the benefits of competitive bidding for the acquisition of potential resources.  Consistent with this intent, we continue to reject the notion that maintaining the status quo of our ERP Rules with respect to the treatment of highly confidential information is an acceptable outcome from this Docket.  We find that the NDA language, as modified below, adequately protects the highly confidential information, and we deny Public Service’s request for a requirement for the Commission to establish as a part of the resource plan proceeding which individual parties or groups of parties are eligible to see specific highly confidential information.  Specifically, we deny the proposed insertion of “entitled to have access to the highly confidential information” in two places in paragraph 3614(b).

18. We will, however, grant the other two language changes Public Service proposes for subparagraph 3614(b)(I).  These changes replace “my client” with “that any subject matter expert to whom I have authorized access to highly confidential information,” and replace “further” with “hereby.”  We find both of these changes to be reasonable.
19. With respect to Public Service’s argument that rule 3614 would improperly require the release of software information to parties in violation of the utility’s license for such software, we clarify that the rule applies only to the extent that the utility is permitted to provide information in accordance with the terms of its license.  However, if the utility proposes to use any licensed software and associated information in the resource plan proceeding, the utility must provide reasonable information to parties so that they can understand and critique the inputs and assumptions relied upon in the utility’s case.  It may be possible for parties to obtain a license for such software, or the utility may need to provide the information in a different format to avoid licensing restrictions.  We therefore deny Public Service's proposal to add “other than computer software or code for which a license is required,” in two places in paragraph 3614(b). 
20. We also recognize that, in certain circumstances, a waiver from the provisions in rule 3614 may be appropriate.  For example, if a utility receives a signed NDA pursuant to rule 3614 and it believes that particular NDA should not be honored, the utility should expeditiously file a rule waiver petition.  Delay in filing such a petition would likely prejudice the party seeking access to the highly confidential information and will therefore not be countenanced.

4. Paragraph 3615(b).  Evaluation of Resources Outside of a Resource Plan
21. Public Service proposes to add the phrase “at the request of the bidder” to the requirement to provide information to bidders outside of a resource plan.
22. We disagree with this proposed language.  Although we recognize that HB 11‑1262 requires the provision of such information “at the request of a bidder,” we found that, for resources within a resource plan proceeding, it is more efficient for the utility to provide the information automatically so as to avoid delay.   For resources acquired outside of a resource plan proceeding, the acquisition process will likely be expedited.  The automatic provision of information is therefore likewise appropriate.  Furthermore, we do not anticipate that such automatic provision of information will be a significant burden, as resource acquisitions conducted outside of our ERP process should be infrequent, targeted, and affecting few bidders.  
5. Additional Rule Changes
23. We find good cause to grant the following minor rule changes.  In paragraph 3602(i), we grant Public Service's request to strike the word “alleged” from the definition of “modeling errors and omissions.”  Likewise, we grant Black Hills’ request to strike “or outputs from” from the same paragraph.  Finally, we grant Public Service’s request to strike “at a minimum” from paragraph 3613(b).
24. All requests for RRR not addressed by this Decision are denied.
II. ORDER

A. The Commission Orders That:

1. The Motion for Leave to File Response to Applications for Rehearing, Reargument or Reconsideration (RRR) of Commission Decision C11-0810 filed by Black Hills/Colorado Electric Utility Company LP (Black Hills) on August 22, 2011 is granted.

2. Colorado Independent Energy Association’s Application for RRR of Commission Decision C11-0810, filed on August 16, 2011, is granted.
3. Public Service Company of Colorado’s Application for RRR of Commission Decision C11-0810, filed on August 16, 2011, is granted, in part, and denied, in part, consistent with the discussion above.

4. Black Hills’ Application for RRR of Commission Decision C11-0810, filed on August 16, 2011, is granted, in part, and denied, in part, consistent with the discussion above.

5. The Commission adopts the rules attached to this Order as Attachment A, consistent with the discussion above.

6. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State. 

7. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

8. A copy of the rules adopted by this Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register. The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.  
9. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
10. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
August 24, 2011.
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