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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the Regional Transportation District (RTD) on June 14, 2011, requesting authority to construct a new grade separated rail crossing of Interstate 70 with the RTD West Corridor, no existing National Inventory Number in the City  of Golden, County of Jefferson, State of Colorado.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on June 17, 2011.

3. No interventions were filed in this matter.

4. RTD states in its Application that it desired and intended to obtain Commission approval for the crossing before it started work on the crossing, but mistakenly did not file an application concerning the subject crossing.

5. This Application is one in a string of crossings for which RTD has applied for authority either after work has started on or been completed before receiving Commission approval.  

6. In Decision No. C08-0993, issued September 22, 2008 in Docket No. 08A-313R (involving the application by RTD for authority to construct and operate a grade-separated crossing at Kipling Street and 13th Avenue in Lakewood, Colorado), the Commission put RTD on notice that any highway-rail crossing project must be approved by the Commission before the start of work at the crossing.  

7. We expressed our concern that this behavior occurred again in Decision 
No. C10-1351 in Docket No. 10A-758R, issued December 20, 2010, noting that construction of the track for this proposed new crossing had already been installed, prior to our approval, and gave the Administrative Law Judge (ALJ) discretion to issue a subpoena to a person or persons of authority at RTD, if appropriate, for a discussion and explanation of why the Ulysses Street crossing was constructed prior to the Commission approving that application.  It is our understanding that such a discussion is upcoming in Docket No. 10A-758R.

8. Under § 40-4-106(2)(a), C.R.S., 
the [C]omission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing … at which the tracks or other facilities of any railroad corporation may be constructed across any public highway at grade, or above or below grade…as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.  
Emphasis added.  RTD may not begin construction at the crossing before obtaining Commission approval, and such conduct is inconsistent with the law.  We are especially concerned with the ongoing pattern of behavior of RTD by continuing to begin, or even complete projects prior to receiving Commission authority.

9. Given the ALJ currently assigned to Docket No. 10A-758R will be holding a proceeding on a matter that is substantially the same as in this proceeding, we will refer this Application and Docket No. 11A-492R regarding alterations at the existing grade separation of Federal Boulevard to the same ALJ so that a single consolidated hearing can be held to discuss RTD’s repeated non-compliance with the law and how it may be prevented in the future.  As in Docket No. 10A-758R, we give the ALJ discretion to subpoena the RTD senior management.  We also request the ALJ expedite this proceeding.  

10. The Commission has reviewed the record in this matter and deemed the Application complete within the meaning of § 40-6-109.5, C.R.S., at the Commission Weekly Meeting on July 27, 2011. 

II. ORDER

A. The Commission Orders That:

1. The application filed by the Regional Transportation District (RTD) on June 14, 2011, requesting authority to construct a new grade separated rail crossing of Interstate 70 with the RTD West Corridor, no existing National Inventory Number, in the City of Golden, County of Jefferson, State of Colorado was deemed complete within the meaning of § 40-6-109.5, C.R.S., at the Commission Weekly Meeting of July 27, 2011.

2. Docket No. 11A-493R is referred to an Administrative Law Judge of the Colorado Public Utilities Commission for disposition of the merits and issues consistent with the discussion above. 

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 10, 2011.
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