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I. BY THE COMMISSION

A. Procedural History
1. On December 10, 2010, Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills Energy or the Company) filed a Motion for Approval of an Independent Evaluator pursuant to Rule 3660(e)(V) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3
 in connection with the Company’s proposed acquisition of a 50 percent (50%) ownership stake in a new 30 MW Wind Project.  The Commission granted the Motion by Decision No. C11-0005, issued January 6, 2011.

2. On March 24, 2011, Black Hills Energy filed an Application requesting: (1) approval under Rule 3660(h) and for a certificate of public convenience and necessity (CPCN) under Rule 3002(a)(III) to develop, construct, and own,  50% (approximately 14.52 MW) of the wind turbines and associated balance of plant and other facilities of a new wind facility with an expected nameplate capacity of 29.04 MW to be located in Huerfano County, Colorado (the Facility); and (2) for approval under Rule 3656(e) of the Renewable Energy Purchase Agreement between Black Hills Energy and EUI Development, LLC (EUI) dated as of March 22, 2011, covering the sale to Black Hills Energy all of the energy and environmental and renewable energy credits from EUI’s  50% of the Facility (the REPA).  Various exhibits were filed with the Application including Hearing Exhibit 2, the Independent Evaluator Report Under Rule 3660(h)(V).  The Company also filed the Direct Testimonies of Kyle D. White and Mark Lux.

3. With the Application, Black Hills Energy also filed a Motion Requesting Initial Commission Decision No Later than August 12, 2011, in order to maintain eligibility for a 30 percent federal cash grant applicable to the wind turbines included in the proposed wind facility.  Black Hills Energy stated that the federal cash grant was an important part of the net savings calculation discussed in the application.

4. Also with the Application, Black Hills Energy filed a Motion for Extraordinary Protection of the pricing information in the REPA.

5. The Commission issued the Notice of the Application Filed on March 25, 2011.

6. By Decision No. C11-0382, issued April 8, 2011, the Commission referred the matter to an Administrative Law Judge (ALJ); found, under § 40-6-109(6), C.R.S., that due and timely execution of its functions imperatively and unavoidably required the Commission to omit the recommended decision of the ALJ and that the Commission will issue an initial decision in this proceeding instead, and stated that it would strive to meet the requested August 12, 2011 deadline for a Commission decision.

7. Staff of the Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), and the Governor’s Energy Office (GEO) filed timely interventions as of right in this matter.  The Commission granted timely petitions to intervene permissively filed by the Board of Water Works of Pueblo, Colorado (Water Board); the Fountain Valley Authority (FVA); Cripple Creek & Victor Gold Mining Company (CC&V) and Holcim (U.S.) Inc. (Holcim); Interwest Energy Alliance (Interwest); EUI; and Bar Nothing Ranches, LLC (BNR).  Water Board and FVA are collectively referred to as the Public Intervenors.

8. By Decision No. R11-0409-I, issued April 19, 2011, a procedural schedule negotiated by the parties was adopted, a hearing was scheduled, and the Motion for Extraordinary Protection of the pricing information in the REPA was granted.  

9. On May 11, 2011, Black Hills Energy filed an Unopposed Motion for Extraordinary Protection, on the same terms and conditions as approved in Decision No. R11‑0409-I, to the highly confidential bid-related information and documents to be provided in response to Staff’s First Set of Data Requests and any subsequently requested bid-related documents and information.  The Motion was granted by Decision No. R11-0582-I mailed on May 26, 2011. 

10. On May 26, 2011, BNR filed a Motion to Dismiss or for Summary Judgment and Request to File a Reply.  Black Hills Energy filed a Response on June 7, 2011.  By Decision No. R11-0642-I mailed on June 13, 2011, the ALJ denied BNR’s Motion.  

11. On June 8, 2011, Dr. Mignogna filed Answer Testimony on behalf of the Staff.  Certain pages of Dr. Mignogna’s Answer Testimony contained highly confidential information.  These pages were filed publicly on a redacted basis and were also filed with the Commission under seal on a non-redacted basis.  No other answer testimony was filed.

12. Contemporaneously with the filing of its Answer Testimony, Staff filed a Motion for a Protective Order concerning the highly confidential information contained in Dr. Mignogna’s Answer Testimony.

13. On June 13, 2011, Black Hills Energy filed a Response to the Staff’s Motion to Adopt Protective Order from Consolidated Docket Nos. 10A-377E and 10A-905E and a Motion to Strike Answer Testimony of Dr. Mignogna based on highly confidential information from Public Service Company of Colorado’s (Public Service) Consolidated Docket Nos. 10A-377E and 10A-905E, and Motion to Shorten Response Time.  Responses were also filed by Public Service (along with a Petition to Intervene for the Limited Purpose of Protection of Highly Confidential Information and Response in Opposition to Staff’s Motion to Adopt Protective Order from Consolidated Docket Nos. 10A-377E and 10A-905E); Public Intervenors; and BNR. 

14. On June 14, 2011, Staff filed a Motion for Leave to File Reply and filed a Combined Reply to Black Hills Energy and Public Service.  On June 15, 2011, Staff filed a Response in Opposition to the Company’s Motion to Strike Answer Testimony of Dr. Mignogna.  A Response in Opposition to the Motion to Strike was also filed by Public Intervenors and BNR.  

15. On June 16, 2011, EUI filed a Notice of Submission of Cross-Answer Testimony or, in the Alternative, Motion for Leave to File Answer Testimony in Response to Interim Order R11-0652-I.  With this Notice and Motion EUI also filed the Testimony and Exhibit of Brian Holloran.  The Motion to accept this testimony was denied by Decision No. R11-0685-I issued June 22, 2011.

16. On June 16, 2011, Black Hills Energy filed Rebuttal Testimony.

17. On June 21, 2011, a prehearing conference was held to address pending motions including, but not limited to, the Motion of BNR to withdraw.  At the prehearing conference, Black Hills Energy advised the ALJ that the parties were engaged in settlement negotiations and requested that the start date of the hearing be moved from June 23 to June 24, 2011.  The ALJ granted the Motion of BNR to withdraw and decided to convene the hearing on June 23, 2011, as scheduled but to then continue it to June 24, 2011, at 8 a.m. if the parties were still engaged in settlement negotiations.   Decision No. R11-0694-I, issued June 23, 2011.

18. At the scheduled time and place, the hearing was convened. Black Hills Energy advised the ALJ that an agreement in principle to settle all disputed issues had been reached by Black Hills Energy, Staff, OCC, and the Public Intervenors but that other parties had not yet had an opportunity to review the terms of the proposed settlement.  The hearing was recessed to permit the settling parties to reduce their agreement to writing and file the same. A hearing was scheduled to consider the proposed settlement.

19. On July 12, 2011, Black Hills Energy, Staff, OCC, the Public Intervenors, EUI, GEO, and Interwest (all referred to as the Settling Parties), entered into and filed a Settlement Agreement and Motion for Approval of the Settlement Agreement (Settlement Agreement).  As of the date of filing of the Settlement Agreement, CC&V and Holcim had not made a determination regarding their position concerning the Settlement Agreement.  

20. At the scheduled time and place, the hearing convened to consider the settlement.  At the hearing, counsel for CC&V and Holcim advised the ALJ that his clients did not oppose the Settlement Agreement.  As a result, the Settlement Agreement is unopposed.  
21. At the hearing, pursuant to the terms of the Settlement Agreement, the following exhibits were admitted by stipulation:  

Hearing Exhibit 1
Settlement Agreement

Hearing Exhibit 2
Direct Testimony and Exhibit of Mark Lux

Hearing Exhibit 3
Direct Testimony of Kyle White

Hearing Exhibit 4
Rebuttal Testimony of Kyle White and Exhibits KDW-1 
through KDW-3

Hearing Exhibit 5c
Confidential Exhibits KDW-4 and KDW-5

Hearing Exhibit 6
Answer Testimony of Richard P. Mignogna – public version

Hearing Exhibit 7d
Highly Confidential version of certain pages of the
Answer Testimony of Richard P. Mignogna

Hearing Exhibit 8
Independent Evaluator’s Report (Application Exhibit 2)

Hearing Exhibit 9
Renewable Energy Purchase Agreement (Application Exhibit 5) – public version (REPA pricing provisions redacted)

Hearing Exhibit 10d
Highly Confidential page of the REPA with the pricing 
provisions unredacted

22. Hearing Exhibit 7d contains information claimed to be Highly Confidential and is admitted subject to those claims for purposes of considering the Settlement Agreement.  Such information is within the scope of the pending Motion to Strike the portions of Dr. Mignogna's testimony that are based on highly confidential information from Public Service Company of Colorado's Amended ERP proceeding, consolidated Docket Nos. 10A-377E and l0A-905E. For purposes of settlement only, Black Hills Energy does not object to the admissibility of this answer testimony under the terms of Highly Confidential protections requested by Staff.  Black Hills Energy having waived objections for the limited purposes of admission in support of the Settlement Agreement, Highly Confidential protections will be afforded for the admitted purpose.  The unopposed admission for limited purposes does not modify prior rulings in this proceeding.  Access to Hearing Exhibit 7d shall be restricted pursuant to the Highly Confidential protections ordered by the Commission in Consolidated Docket Nos. 10A-377E and 10A-905E.

23. Testimony was presented in support of the settlement agreement by: Kyle D. White, Vice President of Resource Planning and Regulatory Affairs for Black Hills/Colorado Electric Utility Company, LP and Richard P. Mignogna, licensed Professional Engineer, on behalf of Staff.
B. Findings and Conclusions 

24. This is the first application to come before the Commission under 
§ 40-2-124(1)(f)(I), C.R.S., and Rule 3660(h) regarding the statutory requirement for the Commission to adopt incentives for qualifying retail utilities (QRUs) to develop and own, as utility rate-based property, eligible energy resources.  Settlement Agreement at ¶17.

25. The Company is proposing to develop and own 50% of a new eligible energy resource pursuant to subsection (II) of Rule 3660(h) which provides:

A QRU shall be allowed to develop and own as utility rate-based property, without being required to comply with the competitive bidding requirements in rule 3656, up to fifty percent of the total new eligible energy resources that the QRU acquires from entering into power purchase agreements and from developing and owning resources after March 27, 2007 if the Commission determines that the QRU-owned new eligible energy resource can be constructed at a reasonable cost compared to the cost of similar eligible energy resources available in the market and that the proposed new eligible energy resource would provide significant economic development, employment, energy security, or other benefits to the state of Colorado.

26. The Company directed the Independent Evaluator to use $53.0 million for the assessment of whether the Facility could be constructed at a reasonable cost compared to the cost of similar eligible energy resources available in the market.  This amount is the cost of the entire Facility, not just the 50% of the Facility which the Company proposes to develop and own.  Concentric’s conclusion was that, “[b]ased upon this data and analysis, Concentric believes that Black Hills’ proposed new eligible energy project can be constructed at a reasonable cost compared to the cost of similar eligible energy resources available in the market.”  Hearing Exhibit 8 at p. 11; Settlement Agreement at ¶19.  Concentric’s conclusion was based upon a review of publicly-available information concerning wind projects.  Tr., p. 16, line 16 through page 17, line 1; Hearing Exhibit 8, pp. 4-5. 

27. The cost of Black Hills Energy’s half of the Facility will be subject to a point cost cap of $26.5 million subject only to extraordinary circumstances as defined by the Commission in paragraph no. 70 in Decision No. C09-0184, Docket No. 08A-346E, issued February 24, 2009, which is:

We further clarify that "extraordinary circumstances" means circumstances that were not known and could not reasonably have been known by the utility when it developed its proposal.  In evaluating what constitutes an extraordinary circumstance, the Commission will consider the circumstances under which the utility would renegotiate prices of IPP proposals and also take into account the fact that a utility is obligated to serve its load.  

Settlement Agreement at ¶20.  The Company would have the burden of proof as to any claimed extraordinary circumstances.  Tr. p. 28, line 15 through p. 29, line 25.

28. The point cost cap includes the Company’s  50% share of construction costs for the wind project and the additional costs incurred only by the Company including, but not limited to, Allowance for Funds Used During Construction.  The owner of the other 50% of the wind project will also incur construction costs and its own unique costs including, but not limited to, financing costs.  The construction costs for the project will be shared evenly (i.e., 50/50) between the Company and the owner of the other  50% of the wind project.  Tr. p. 27, line 24 through p. 28, line 1. 

29. Except as due to extraordinary circumstances addressed above, Black Hills Energy shareholders are responsible to the extent that construction costs exceed applicable caps. Tr. p. 22, line 11 through p. 23, line 21.

30. Black Hills Energy will test the market for the Renewable Energy Purchase Agreement by issuing a request for proposals (RFP) for an investor/developer to acquire EUI’s 50% interest in the Facility.  Black Hills Energy and its affiliates will not be eligible to bid.   As part of this RFP process, it will be necessary for Black Hills Energy to provide highly confidential information concerning the Vestas turbines and the Vestas contract for this wind project to the bidders which will only be possible if competing wind turbine manufacturers and their affiliates are also excluded as bidders in this RFP process.  Settlement Agreement at ¶21.

31. As Black Hills Energy’s partner in the project and a settling party, EUI is bound by the REPA.  However, it has agreed as part of the Settlement Agreement to step aside, accept a development fee, and allow a competitive bidder to enter a REPA if the bid process results in a lower levelized cost being bid in by the new investor.  Tr. p. 18, line 22 through p. 19, line 10.

32. The Settling Parties support a finding that the REPA with EUI is in the public interest so long as the RFP fails to identify an offer below the levelized cost of the REPA with EUI.  In the event the RFP produces an offer below the levelized cost of the REPA with EUI, the Settling Parties support a finding that the substitute REPA is in the public interest and Black Hills Energy does not have to file an application under Rule 3656(a) for the substitute REPA.  However, Black Hills Energy shall file the substitute REPA with the Commission in this docket with the REPA pricing to be filed on the same Highly Confidential basis as the REPA pricing under the EUI REPA.  Settlement Agreement at ¶22.

33. Black Hills Energy will provide the following documents and information concerning the RFP process (Settlement Agreement at ¶23):

Black Hills Energy will provide its RFP to Staff for review and comment before issuing the RFP.  

Copies of the bids received will be provided to the Staff of the Commission on a highly confidential basis.  If requested, copies of the bids received will be provided to the OCC on a highly confidential basis.

Black Hills Energy will prepare a highly confidential bid evaluation report and provide it to the Staff and OCC and their respective counsel and to the outside counsel and outside experts/consultants of the customer intervenors in this docket (Water Board, FVA, CC&V and Holcim).  The bid evaluation report will be provided promptly upon completion of bid evaluation and before commencing negotiations for a REPA.  Black Hills Energy will also prepare and file a public version of the bid evaluation report. 
34. Black Hills Energy also agrees to file the bid evaluation report in this docket on a highly confidential basis.  Tr. p. 19, lines 15-19.

35. Black Hills Energy will provide to the Staff and OCC on a confidential basis, monthly construction reports for the Facility.  The first report will be due by September 15, 2011, for the month of August 2011.  Settlement Agreement at ¶24.

36. Once the facility has achieved commercial operation, Black Hills Energy will provide to the Staff and OCC on a confidential basis the monthly production data by turbine for each turbine in the Facility.  This report will be filed on a quarterly basis for the first three years of commercial operation.  Settlement Agreement at ¶25.  
37. Black Hills Energy agrees that any wind resources approved in its next Resource Plan to be in-service in 2013 or 2014 shall be acquired by competitive solicitation even if such resources are eligible for acquisition without compliance with the competitive bidding requirements in Rule 3656.  In such competitive solicitation, Black Hills Energy and its affiliates may bid subject to the Commission’s rules on bidding into an RFP by a utility as set forth in Rules 3611(f) and 3656(h) as applicable.  Settlement Agreement at ¶26.
38. Rule 3656(a) provides that, “[n]otwithstanding the exemptions in the Electric Resource Planning Rules, investor owned QRU shall acquire renewable distributed generation in accordance with a process set forth in a Commission-approved compliance plan or by separate application.”  The parties support a Decision in this docket, based on the Settlement, authorizing Black Hills Energy to acquire electric energy and associated environmental benefits under the REPA with EUI or under any substitute REPA negotiated by Black Hills Energy with a winning bidder in the RFP process that is comparable to or better than the REPA with EUI.  Settlement Agreement at ¶27.  The phrase “associated environmental benefits” includes renewable energy credits under the Colorado Renewable Energy Standards statute and Commission rules.  Tr. p. 19, line 21 through page 20, line 10.  

39. In its Answer Testimony, Staff disputed that the project could be constructed at a reasonable cost compared to other resources available in the market.  However, because Black Hills Energy has agreed to test the market by issuing an RFP for an investor/developer to acquire EUI's 50% interest in the facility, Staff and the other Settling Parties support a finding that the project can be constructed at a reasonable cost compared to other resources available in the market.  Settlement Agreement at ¶28.  

40. The Settling Parties support a finding that this project is likely to provide substantial economic and other benefits to Colorado as required by § 40-2-124(1)(f)(I), C.R.S.  Settlement Agreement at ¶29.  Application §III.D. at pp. 13-14.    

41. Section V of the Application provides the best value employment metrics information required by Rule 3611(h), 4 CCR 723-3611(h).  
42. The issues of how to calculate net savings and whether the project results in net savings or net cost remain in dispute among the parties.  However, if the Commission grants Black Hills Energy a CPCN for its 50% ownership in the wind project and authorizes Black Hills Energy to acquire the energy and environmental and renewable energy credits under the REPA with EUI or under a substitute REPA, the Settling Parties support a Commission decision authorizing Black Hills Energy to advance funds, if necessary, from year to year to augment the amounts collected from retail customers pursuant to § 40-2-124(1)(g)(I)(B), C.R.S., for the acquisition of this eligible energy resource.  Settlement Agreement at ¶30.    The phrase “advance funds” means to borrow forward against the RESA.  Tr. p. 21, lines 4-10.
43. The parties support the granting of the Application as filed, subject to these settlement terms and conditions, no later than August 12, 2011.  Settlement Agreement at ¶31.

44. The RFP will be conducted pursuant to the following timeline (Settlement Agreement at ¶32):

RFP issued:  No later than 
August 15, 2011

Bids due:  45 days after bid issuance
October 1, 2011

Bid evaluation completed:  30 days after bid receipt
November 1, 2011

REPA executed if a bid is selected 
to replace the EUI REPA:  Two months
January 1, 2012

45. The RFP will include the following information and terms:

a) Busch Ranch wind project – 29.04 MW in Huerfano County, Colorado

b) 50/50 utility owned and investor owned; investor share of production sold to utility under a 25 year term Renewable Energy Purchase Agreement which covers energy and all environmental attributes

c) RFP will include the existing REPA as a model form with pricing blank.  

d) Each owner can take advantage of any tax benefits available for its 50% ownership

e) Projects require [sic] the use of 16 Vestas V100 1.815 MW turbines and a minimum five year Vestas maintenance agreement

f) Investor subject to turbine contract and any other existing contracts at the time of execution of the REPA.  Investor must negotiate non-disclosure agreement

g) Construction by Black Hills Energy using the existing construction management team.  RFP will offer the following alternative construction cost caps:

1) $24,500,000 construction cost cap subject to negotiation to the extent the investor can provide construction benefits consistent with the state of the project and existing contracts.  Investor responsible for its own construction financing, long-term financing and owner’s costs.  Construction financing “catch-up payments” will be required upon execution of the REPA.  In the RFP, Black Hills Energy would invite REPA proposals that adjust the REPA price based upon actual construction costs below the $24,500,000 construction cost cap.  

2) $25,000,000 – turnkey price, investor responsible for its own long-term financing and owner’s costs; subject to negotiation to the extent the investor can provide construction benefits consistent with [sic] the state of the project and existing contracts

h) Operating party reimbursed for fifty percent of actual costs; proposals accepted

i) RFP not to be issued until after Commission approval of the Application and Settlement Agreement.  

j) Parties will share maintenance and repair and production output from the Facility on a 50/50 basis (similar to a shaft sharing arrangement) or alternative legal structures will be entertained to accomplish the same objectives.

k) Estimated annual capacity factor – 38%

l) Settlement Agreement at ¶33.  
46. The Verified Application complies with Rules 3002(b), 3002(c), 3660(h), 3102(b), 3656(e), and 3611(h) of the Rules Regulating Electric Utilities, 4 CCR 723-3.  The Verified Application also contains a retail rate impact analysis under Rule 3661 of the Rules Regulating Electric Utilities, 4 CCR 723-3.

47. All Parties support, or do not oppose, approval of the Stipulation without modification.  The Stipulation represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  Approval is in the public interest.  The Stipulation should be and will be accepted as filed and without modification. 

48. The Verified Application, as modified by the Settlement Agreement, is approved.  The Company’s Application, as modified by the Settlement Agreement, represents a fair, just, and reasonable resolution of all disputed issues that have arisen, or which could have arisen, in this docket.
49. The Stipulation is a settlement of a controversy.  No binding precedential effect or other significance, except as may be necessary to enforce this Stipulation or a Commission order concerning the Stipulation, shall attach to any principle or methodology contained in the Stipulation, except as expressly agreed.  
50. Upon the filing of the highly confidential bid evaluation report, this docket is closed.  
II. ORDER
A. The Commission Orders That:

1. Access to Hearing Exhibit 7d shall be restricted in this proceeding pursuant to the Highly Confidential protections ordered by the Commission in Consolidated Docket Nos. 10A‑377E and 10A-905E.

2. The Settlement Agreement and Motion for Approval of Settlement Agreement (Settlement Agreement) filed by Black Hills Colorado Electric Utility Company, LP (Black Hills Energy or Company) and between Black Hills Energy; Staff of the Colorado Public Utilities Commission; the Colorado Office of Consumer Counsel; the Board of Water Works of Pueblo, Colorado and the Fountain Valley Authority; EUI Development, LLC (EUI); Governor’s Energy Office; and Interwest Energy Alliance is granted and the Settlement Agreement is approved without modification.

3. Black Hills Energy shall file the bid evaluation report in this docket subject to the highly confidential protections ordered by Decision No. R11-0409-I.  

4. The Verified Application for an order authorizing Black Hills Energy, pursuant to subsection (II) of Rule 3660(h) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3, to develop, construct, and own 50 percent of the wind turbines and associated balance of plant and other facilities of a new eligible energy resource consisting of a 29.04 MW wind facility to be located in Huerfano County, Colorado, and for a certificate of public convenience and necessity for the same is hereby granted .  

5. The Verified Application for an order approving the Renewable Energy Purchase Agreement between the Company and EUI dated as of March 22, 2011, or any substitute Renewable Energy Purchase Agreement meeting the conditions of the Settlement Agreement is hereby granted, consistent with the discussion above.

6. Black Hills Energy’s pending Motion to Strike portions of the Answer Testimony of Dr. Richard Mignogna’s Answer Testimony is denied as moot, per the terms of the Settlement Agreement.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
August 8, 2011.
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� This section was renumbered as 3660(h)(V) effective December 30, 2010.


� Several procedural issues were raised by Bar Nothing throughout the course of this proceeding. A discussion of those issues and the orders related thereto are not summarized in this Decision due to the withdrawal.


� Hearing Exhibit 5c was admitted subject to the confidentiality protections afforded by Rule 1100 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.


� Highly Confidential protections applicable to Hearing Exhibit 10d were previously ordered in Decision No. R11-0409-I.
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