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11AL-382EDOCKET NO. 11AL-382E
IN THE MATTER OF ADVICE LETTER NO. 642 FILED BY BLACK HILLS/COLORADO ELECTRIC UTILITY COMPANY, LP TO AMEND THE ENERGY COST ADJUSTMENT (ECA) TARIFFS AND ADD A MECHANISM TO INCLUDE INCENTIVE SHARING, DEFINED AS NET INCOME FROM ENERGY SALES TO BE EFFECTIVE ON MAY 28, 2011.
DOCKET NO. 11AL-387E
IN THE MATTER OF ADVICE LETTER NO. 643 FILED BY BLACK HILLS/COLORADO ELECTRIC UTILITY COMPANY, LP TO COMPLY WITH AN ORDER OF THE COMMISSION IN DECISION NO. C10-1119 IN DOCKET NO. 09AL-837E TO FILE A NEW ELECTRIC RATE CASE ON OR BEFORE APRIL 30, 2011 AND TO INCREASE THE RATES FOR ALL ELECTRIC SERVICES BY IMPLEMENTING A GENERAL RATE SCHEDULE ADJUSTMENT (GRSA) IN THE COMPANY'S COLORADO PUC NO. 8 ELECTRIC TARIFF TO BE EFFECTIVE MAY 29, 2011.
order GRANTING MOTION AND 
REFERRING FUTURE MOTIONS SEEKING PROTECTIVE ORDERS 
TO AN ADMINISTRATIVE LAW JUDGE
Mailed Date:  August 4, 2011
Adopted Date:  August 3, 2011

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion for Protective Order Affording Extraordinary Protection for Highly Confidential Information and Documents (Motion) filed by Black Hills/Colorado Electric Utility, LP (Black Hills or the Company) on July 13, 2011. 

2. In its Motion, Black Hills requests that the Commission grant extraordinary protections to certain information that the Company claims is highly confidential and that has been or is expected to be requested or produced through discovery in this proceeding.  Black Hills makes its request pursuant to Rule 1100 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1000, et seq.  

3. Black Hills seeks to protect two categories of information.  The first category includes presentations made to credit rating agencies.  Black Hills specifically seeks to protect presentations made in 2009, 2010, and 2011 already sought through audit and discovery as well as similar presentations or information that may yet be requested from the Company.  Black Hills explains that disclosure of such information would undermine the Company’s ability to speak openly and honestly about its non-public financial and business information to debt rating agencies.  Black Hills further explains that disclosure of such information would also expose to the public certain non-public forward-looking information as defined by the United States Securities and Exchange Commission.

4. The second category of information that the Company seeks to protect by its Motion involves natural gas supply agreements, interstate pipeline transportation agreements and related calculations, and gas storage agreements.  This information would include agreements negotiated by Black Hills Utility Holdings, Inc. on behalf of the Company with various gas suppliers and transportation and storage service providers, such as the Colorado Interstate Gas Company and Cross Timbers Energy Services, Inc.  This category of information would include documents showing calculations for the anticipated and estimated daily balancing charges on the interstate pipeline transportation system.

5. Black Hills explains that this second category of information requires extraordinary protection because the terms, conditions, and pricing set forth in the agreements and calculations for supply or other natural gas-related services are proprietary, commercially-sensitive, and competitively-sensitive.  The Company further states that it may be necessary in the future to negotiate amendments to these agreements or to negotiate with alternative suppliers and service providers.  Because Black Hills concludes that the Company would be placed at a competitive disadvantage should providers or competitors gain access to this information, Black Hills seeks to prevent its disclosure to providers of natural gas supply, interstate pipeline transportation, and gas storage services and to other utilities and entities that compete with the Company for the purchase of these services.  Black Hills states that disclosure of such information would likely result in less favorable terms and conditions and higher prices for contracted services and potentially higher rates for its customers in the future.

6. Black Hills included with its Motion a form non-disclosure agreement (NDA) that, if signed by a counsel of record for a party or by an outside consultant or expert witness representing a party in this proceeding, would give those eligible individuals access to the highly confidential information the Company seeks to protect.  The adoption of the NDA by the Commission would therefore limit access to the highly confidential information and documents to the Commissioners, Administrative Law Judges (ALJs), Commission Counsel, Advisory Staff, Trial Staff, Trial Staff’s counsel, representatives of the Colorado Office of Consumer Counsel (OCC), the OCC’s counsel, counsels of record for other parties who sign the NDA, and outside consultants and expert witnesses for other parties who sign the NDA.  Black Hills explains that the same form NDA was approved by Decision No. R10-0261-I in Docket No. 10AL-008E, issued March 22, 2010.

B. Findings

7. The Commission’s Rules of Practice and Procedure allow for responses to motions, such as the Motion filed by Black Hills on July 13, 2011, to be filed within 14 days.  No party to this proceeding filed a response to the Motion before the close of business on July 27, 2011.  We therefore find the Motion to be unopposed.

8. Because the Motion is unopposed, we grant the Company’s request for a protective order for the two categories of information described in the Motion.  We likewise adopt the form NDA attached to the Motion.  

9. Presentations and similar information relating to the Company’s non-public discussions with credit rating agencies are afforded extraordinary protection as highly confidential information under Rule 1100.  Similarly, information concerning the terms and conditions, prices, and calculations for natural gas supply agreements, interstate pipeline transportation agreements, and gas storage agreements are afforded extraordinary protection as highly confidential information under Rule 1100.

10. Access to the highly confidential information shall be granted to the Commissioners, ALJs, Advisory Staff, and Trial Staff.  These individuals are required to take no additional action to gain access to the highly confidential information.  Staff of the OCC, Commission Counsel, and counsels for Trial Staff and the OCC shall gain access to the highly confidential information upon signing and filing the approved NDA.  Likewise, counsel of record and outside consultants and expert witnesses assigned to this proceeding who sign and file the approved NDA will be granted access to the highly confidential information.  

11. We clarify that access to the highly confidential information shall be granted to all counsel of record and outside experts and consultants who sign and file the approved NDA, including counsel and outside consultants and experts for parties that are providers of natural gas supply, interstate pipeline transportation, and gas storage services, or that are other utilities and entities that compete with the Company for the purchase of these services.

12. Nothing shall prevent Black Hills from filing other motions for extraordinary protection for new and different information.  However, we shall refer all such future requests, and requests for protective orders filed by any other party in this proceeding, to an ALJ for resolution.
II. ORDER

A. The Commission Orders That:

1. The Motion for Protective Order Affording Extraordinary Protection for Highly Confidential Information and Documents filed by Black Hills/Colorado Electric Utility, LP on July 13, 2011 is granted, consistent with the discussion above.

2. The form of non-disclosure agreement attached to this Order as Attachment A is adopted, consistent with the discussion above.

3. All future motions filed in this proceeding seeking extraordinary protection for highly confidential information, if any, are referred to an Administrative Law Judge for resolution.  

4. This Order is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 3, 2011.
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