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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of a Petition by the Staff of the Commission (Staff) for Partial Waiver of Rule 2187(f) of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2 (Petition) and request for a waiver of the notice and intervention periods filed on July 8, 2011.
2. The Colorado Office of Consumer Counsel (OCC) filed its Comments regarding Staff’s Petition on July 8, 2011.  Staff filed its Response to the OCC’s Comments on July 15, 2011.  Being fully advised in the matter and consistent with the discussion below, we grant Staff’s Petition.

B. Discussion
3. Staff represents that by Decision No. C05-1490, mailed on December 21, 2005, the Commission opened Docket No. 05R-537T for the purpose of adopting rules that imposed annual reporting requirements for designated Eligible Telecommunications Carriers (ETCs) pursuant to the guidelines set forth in 47 Code of Federal Regulations (CFR) §§ 54.313 and 54.314.

4. Staff asserts that Commission Decision No. C06-0600, Docket No. 05R-537T, mailed on May 23, 2006, adopted modifications to the reporting requirements set forth by the Federal Communications Commission (FCC) Order 05-46 in FCC Docket 96-45, issued on March 17, 2005.  Additional rules were adopted by the Commission consistent with the previous ETC certification process.  Under Rule 2187(f), annual ETC reporting information must be provided no later than August 15, 2011.

5. Staff maintains that subsequent to the issuance of Decision No. C06-0600, uncertainty regarding the appropriate standards for determining whether universal service support will be used for its intended purposes has grown.  According to Staff, the Commission has realized, consistent with 47 CFR §§ 53.413 and 54.314, that ETCs should be eligible to continue to receive universal service funding in high cost areas, more work needs to be done regarding the balance between the reporting requirements and whether ETCs have satisfied the burden of proof necessary to continue to receive universal service support for each year.  Therefore, due to the complexity and contentious nature of the issues, and because the FCC requirements provide little concrete guidance, the need existed to address this issue in a rulemaking.  To that end, a rulemaking proceeding, Docket No. 10R-191T is currently underway.  On March 3, 2011, the Commission issued Decision No. C11-0232 in that docket.  Paragraph 39 of the decision states, in part, “The Commission finds that the current waiver procedure by which it affords ETCs the opportunity to self certify should cease.”  The OCC filed an Application for Rehearing, Reargument or Reconsideration of Decision No. C11-0232 on April 13, 2011, and a final Commission decision in this docket has not yet issued.  Because there is no final decision in Docket No. 10R-191T and the annual reporting information is required to be provided to Staff by August 15, 2011 as well as to the FCC by October 15, 2011, Staff is seeking an additional waiver.

6. Commission Decision No. C07-0645, Docket No. 07V-269T, issued July 27, 2007, granted Staff’s request for a waiver of the annual reporting requirements set forth in Rules 2187(f)(II)(A) – (C) and (H)-(N) only for August 15, 2007.  Commission Decision Nos. C08-0799, Docket No. 08V-294T, issued July 30, 2008; C09-0859, Docket No. 09V-564T, issued August 5, 2009; and C10-0814, Docket No. 10V-514T, issued July 30, 2010 granted similar waivers for the reports due August 15, 2008; August 15, 2009; and August 15, 2010.

7. Staff is seeking the partial wavier of Rule 2187(f)(II) for the reporting requirements due August 15, 2011, for ETCs to be eligible to receive federal high cost support for calendar year 2012.  The basis and purpose of the waiver is to simplify the reporting requirements of ETCs until Docket No. 10R-191T is completed and the new rules are adopted.

8. Staff has informed Colorado ETCs as well as the OCC of its intent to seek the partial waiver.  Upon information and belief, the Colorado ETCs do not object to the Commission granting the partial waiver.

9. The OCC filed Comments expressing its concerns about Staff’s Petition for Partial Waiver on July 8, 2011.  

10. The OCC argues that the Commission has not modified the very provisions that Staff requests be waived in the rulemaking proceeding to which Staff refers to in its Petition.  OCC further argues that the Commission specifically found that the public interest would be better served if there is a Staff review of ETCs’ documentation.

11. OCC further states in its Comments that rather than objecting to the Petition or filing an Intervention as a Matter of Right, it timely brings these facts raised in its Comments to the Commission’s attention for consideration in whether to grant Staff’s Petition.

12. By Commission Decision No. C11-0760, issued July 13, 2011, Staff was allowed the opportunity to file a response to OCC’s Comments.  Staff filed a response on July 15, 2011.

13. Staff noted again in its response that the primary reason for seeking an additional waiver is one of timing, since the August 15th deadline is quickly approaching and denying Staff’s petition at this point in time may be unduly burdensome to the ETCs, and could jeopardize their ability to provide by August 15th, the information required by the full reporting requirements.

14. Staff, in its Response, states that it agrees with the OCC that the full reporting requirements contemplated in Docket No. 10R-191T should be in place, once the Commission’s decision in Docket No. 10R-191T becomes final.

15. We do share some of the OCC’s concerns that if we grant Staff’s Petition for Partial Waiver, ETCs will not be required to provide the information required in Rule 2187(f)(II).  However, we are persuaded by Staff’s argument that by denying its Petition at this point in time may be unduly burdensome to the ETCs, and jeopardize their ability to provide by August 15th the information required by the full reporting requirements.  We find further support to grant Staff’s Petition for Waiver based on  Staff’s agreement with the OCC that the full reporting requirements contemplated in Docket No. 10R-191T should be in place once the Commission’s decision in that docket is final.

16. We find that the grounds provided by Staff in its request for partial waiver of Rule 2187(f) are in the public interest and the waiver will be granted.
II. Order

A. The Commission Orders That:

1. The Petition filed by the Staff of the Commission for Partial Waiver of Rule 2187(f) for calendar year 2012 is granted.

2. The notice and intervention periods for this Petition are waived.

3. Rules 2187(f)(II)(A) – (C) and (H) – (N) only are waived for calendar year 2012.
4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 21, 2011.
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