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I. By the Commission

A. Statement

1.
This matter comes before the Commission for consideration of the Joint Request for Reconsideration of Decision No. C11-0584 (Request for Reconsideration), filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) and San Luis Valley Rural Electric Cooperative (SLV Coop) on June 14, 2011.  Being fully advised in the matter and consistent with the discussion below, we deny the Request for Reconsideration.  

B.
Background

2.
Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (Trinchera Ranch) filed a notice of challenge to the claim of confidentiality pursuant to Rule 1100(b)(II) of the Rules of Practice of Procedure, 4 Code of Colorado Regulations 723-1 on March 11, 2011.  By that notice, Trinchera Ranch challenged the confidentiality of the 2008 load forecast of the SLV Coop.  We discussed the procedural history of this challenge as well as the substantive arguments previously made by the parties in Decision No. C11-0584 issued May 31, 2011, and will not reiterate them here, except as needed to provide context to our rulings.  Rather, we incorporate this procedural history into this Order.  

3.
By Decision No. C11-0584, we removed the confidentiality designation of the 2008 Load Forecast, pending a Commission ruling on any motions for reconsideration.  Tri-State and SLV Coop timely filed this Request for Reconsideration.  Trinchera Ranch did not respond to the Request for Reconsideration.  

4.
In the Request for Reconsideration, Tri-State and SLV Coop argue the 2008 load forecast contains confidential, proprietary business information. In support of this argument, Tri‑State and SLV Coop rely on the Colorado Uniform Trade Secrets Act, § 7-74-101, et seq., C.R.S.  The utilities further argue that Public Serv. Co. v. Trigen-Nations Energy Co., L.L.L.P., 982 P.2d 316 (Colo. 1999), wherein the Colorado Supreme Court found the Commission did not abuse its discretion in designating certain information as confidential, is directly relevant here, contrary to Trinchera Ranch’s argument that the case is factually distinguishable.  Tri-State and SLV Coop claim they did not waive the confidentiality of the load forecast by filing that document with the Rural Utilities Service (RUS), by making public statements that reference the forecast, and have taken appropriate precautions to maintain its confidentiality.  
5.
Tri-State and SLV Coop further contend the Commission Rules do not contain a presumption in favor of public disclosure and that the principle of transparency implicit in House Bill (HB) 11-1262, codified as § 40-6-107, C.R.S., does not apply in this situation.  Tri-State and SLV Coop finally argue the reason why Trinchera Ranch seeks to make the load forecast non‑confidential is directly relevant under the Commission Rules, equitable principles, and public policy considerations, and that Trinchera Ranch has not shown sufficient reason why it desires to remove the confidentiality designation.   

C.
Discussion
6.
In Decision No. C11-0584, we addressed Trinchera Ranch’s argument that, by submitting the 2008 load forecast with the RUS, a federal agency that is subject to the Freedom of Information Act (FOIA), and not seeking confidential treatment at the time of that filing, Tri‑State waived any confidentiality that may have attached to the document.  We noted that RUS may have regulations in place under which the load forecast would be treated as confidential without any explicit request to that effect at the time of filing.  In Decision No. C11‑0584, we also noted Trinchera Ranch’s contention that SLV Coop did not claim in its previous pleadings that access to the forecast was limited to its key personnel or a specific group.  

7.
Our review of the Request for Reconsideration and the affidavits attached thereto persuades us that Tri-State did not waive any confidentiality that may have attached to the 2008 load forecast by filing the same with the RUS. It is true that RUS is subject to FOIA, but this does not automatically result in public disclosure of documents filed with that agency, under the relevant provisions within FOIA and the RUS regulations. We also agree with the utilities that SLV Coop did not waive the confidentiality of the document by referring to the general subject matter in public statements made to the media.  Finally, we note both utilities undertook precautions by limiting access to only certain personnel.  That said, the fact that Tri-State and SLV Coop did not waive any confidentiality that may have attached to the load forecast does not resolve the issue of whether this document contains confidential proprietary business information and thus should be protected from public disclosure.   

8.
Contrary to the arguments presented by Tri-State and SLV Coop, the Commission Rules do contain a presumption in favor of public disclosure.  First, the party or parties asserting a claim of confidentiality bear the burden of proof.  See Rules 1100(a) and 1100(b)(III).  Second, the Commission last revised Rule 1100, specifically the provisions related to confidentiality and extraordinary confidentiality, in Docket No. 07R-325ALL.  In Decision No. C08-0237, mailed in that docket on March 10, 2008, at ¶ 15, the Commission stated as follows: “[w]e do not believe that requests for extraordinary protection are routine and we will grant them only if the moving party meets its high burden.” This is, in part, because of the possible effects on the due process rights of all parties.  Finally, the Commission, like other state agencies, is subject to the Colorado Open Records Act, § 24-72-201, et seq., C.R.S., and the Colorado Open Meetings Law, § 24‑6‑401, et seq., C.R.S., which are based on the presumption of transparency and public disclosure.   
9.
We also disagree with Tri-State and SLV Coop that the relevant inquiry is whether the holder of the information in question considers it to be secret and of value and that whether other similarly situated parties, in this instance electric utilities, consider their own similar information to be secret is irrelevant.  First, Tri-State and SLV Coop cite no authority for the proposition that the test for determining what is a trade secret is wholly subjective.  This argument, when taken to its logical conclusion, would make the holder of the information the sole arbiter in determining whether information constitutes a trade secret and should be kept confidential.  Instead, we find that whether other Colorado electric utilities consider their load forecasts to be confidential may be one of the relevant factors.

10.
Tri-State and SLV Coop claim that, if publicly available, the 2008 load forecast could be used by other electric utilities to unfairly compete against SLV Coop for new electric load.  Tri-State and SLV Coop acknowledge the forecast does not contain pricing information, but argue that pricing information is not the only concern to potential new electrical loads.  They argue that potential utility customers, especially large industrial and commercial loads, are much more sophisticated and, when deciding where to site a new facility, such customers also consider the capabilities of the installed system, the ability and plans to meet the forecasted load growth, other demands on the utility system, and the ability of the utility to adequately serve the proposed new facility.
11.
We disagree with these arguments.  There is no competitive harm from disclosure of the information if load forecasts of other electric utilities that serve retail load are also publicly available.  In the case of Public Service Company of Colorado (Public Service) and Black Hills/Colorado Electric Utility Company, LP (Black Hills), two other Colorado electric utilities that serve retail load, their load forecasts are publicly available.  Further, we are not persuaded that, as a matter of public policy, a potential electric customer should not have access to the ability of the utility to adequately serve the proposed new facility in order to make an informed decision.  It is important to note the electric utilities are obligated to serve the public need.
12.
We agree with Tri-State and SLV Coop that the 2008 load forecast contains more details than the forecasts of Public Service, Tri-State, and Black Hills referenced in Decision No. C11-0584.  However, we do not find this level of detail rises to the level of information deemed confidential in Trigen Nations.  In Trigen Nations, the Court found the Commission acted in its discretion in issuing a protective order concerning an application by Public Service for approval of five customer agreements for special below-tariff electric rates.  The protective order covered the following information: (1) the identity of the customers; (2) the reason that these customers were offered a contract rate; and (3) the special rate agreements. We find that Trigen Nations is distinguishable from the present case.  The contracts at issue in Trigen Nations were retail rather than wholesale contracts and the information also related to specific rate agreements.  

13.
Even though Tri-State and SLV Coop present more detailed information in their Request for Reconsideration, on balance we still find the allegations of competitive harm to be insufficient in this case.  In addition, we find other possible factors listed in § 7-74-101, et seq., C.R.S., to be less relevant to the situation here.  We therefore affirm our prior finding that the 2008 load forecast is not the type of confidential, proprietary business information that merits protection from public disclosure.  

14.
Because we find the 2008 load forecast is not confidential information or a trade secret, the purpose for which Trinchera Ranch challenges the confidentiality designation does not come into play.  The Commission must balance the competing public policy concerns such as:  (1) the need to protect confidential information and the risks of disclosure of the information; and (2) the due process rights of all parties (i.e., the purpose for which a party seeks public access) only if the information is confidential in the first place.  We therefore do not need to address the arguments that Trinchera Ranch is not prejudiced if the 2008 load forecast remains confidential.

15.
Finally, we disagree with Tri-State and SLV Coop that the transparency principles underlying HB 11-1262 do not apply here.  It is true that on its face, HB 11-1262 applies only to the modeling inputs and assumptions used by electric utilities to evaluate a proposed generation facility, including the transmission related to that proposed generation facility.  Nevertheless, the general principle of transparency underlying the bill is much broader and must be considered in conjunction with the Colorado Open Records Act, the Colorado Open Meetings Law, and other applicable laws.  

16.
For the reasons stated above, we deny the Request for Reconsideration.  However, to provide Tri-State and SLV Coop a meaningful opportunity to pursue judicial review of this Order, we stay its effective date 30 days from its mailed date or on the date that judicial review is exhausted, whichever is later.
II. order

A. The Commission Orders That:

1.
The Joint Request for Reconsideration of Decision No. C11-0584 filed on June 14, 2011 by Tri-State Generation and Transmission Association, Inc., and San Luis Valley Rural Electric Cooperative is denied, consistent with the discussion above.
2.
This Order is effective 30 days from its Mailed Date or on the date judicial review is exhausted, whichever is later.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 13, 2011.
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� We reiterate our ruling on whether the 2008 Load Forecast is confidential or not has no bearing on whether the evidentiary record should be reopened to include the forecast.  In fact, we recently ruled a reopening of the evidentiary record for this reason is not warranted.
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